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This Inventory of United States Magistrate Judge Duties has been 
designed as a reference tool to assist the district courts in evaluating the 
most effective utilization of United States magistrate judges. It also 
replaces chapter 3 of the Legal Manual for United States Magistrate Judges 
and is being distributed to all magistrate judges, bankruptcy judges, district 
judges, and chief circuit judges. 


The inventory provides district courts with a quick guide to the types 
of duties that magistrate judges may perform. It ‘s also intended to assist 
local advisory groups charged with developing case management plans 
under the Civil Justice Reform Act and is being distributed to the chairs of 
those groups. In passing the Act, the Congress contemplated that the 
district courts would benefit from using magistrate judges to perform 
pretrial management duties in civil cases. 


As the civil and criminal case load burdens of the district courts 
increase, the federal judiciary will be challenged to make ever greater use 
of the limited time of Articie III judges. The federal magistrate judge 
system was established by the Congress as a flexible judicial resource 
precisely to assist district judges in meeting this challenge. It was intended 
by the Congress to “assist the district judge to the end that the district 
judge could have more time to preside at the trial of cases, having been 
relieved of part of his duties which require the judge to personally hear 
each and every pretrial motion or proceeding necessary to prepare a case 
for trial." S.REP.NO. 6°5, 94th Cong., 2d Sess. 5 (1976). 


I. POLICY STATEMENTS 
Judicial Conference Policy on the Full Utilization of Magistrate Judges 


The Judicial Corference of the United States has encouraged the 
district courts to utilize magistrate judges fully. Most courts, in fact, now 
use their magistrate judges in civil cases to conduct pretrial proceedings and 
settlement conferences and to direct case management efforts. In so doing, 
they have increased the "time available to [Article III] judges for the careful 
and unhurried performance of their vital and traditional adjudicatory duties, 
with a consequent benefit to both efficiency and the quality of justice in the 
federal courts." The Federal Magistrates System, Report to the Congress by 
the Judicial Conference of the United States at 9 (1981), citing S.REP.NO. 
625, 94th Cong., 2d Sess. 11 (1976). 
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The Magistrate Judges Committee of the Judicial Conference and the 
Administrative Office reported to the Federal Courts Study Committee in 
1989 that: 


The magistrates system has operated for two 
decades, Yet within this relatively short span, 
it has become firmly established as an integral 
component of the federal judiciary. The 
members of the Judicial Conference of the 
United States, who deal directly with the 
magistrates, have been staunch supporters of the 
system. The effectiveness of the system was also 
recognized formally by the investigative arm of 
Congress, the General Accounting Office. The 
only disappointment with the system has been 
the missed opportunities by a few courts to 
realize the "full benefits" of the system. 


The improved utilization of magistrates will 
always be a goal of the system. The challenge 
is to persuade judges to use magistrates fully.... 
Informing judges of the many different ways to 
use magistrates is essential in maintaining the 
vigor and success of the system. Report to the 
Subcommittee on the Structure of the Federal 
Courts of the Federal Courts Study Committee 
(May 1, 1989). 


Congressional Preference on the Use of Magistrate Judges 


The Congress has enhanced the office of United States magistrate 
judge over the past two decades, in response to both the increased case 
loads of the district courts and a growing confidence in the magistrate 
judge system. It clarified and expanded the statutory authority of 
magistrate judges in 1976 and 1979 to encompass: (1) all aspects of 
pretrial case management, and (2) the trial of civil cases with the consent 
of the litigants. 


The General Accounting Office investigated the federal magistrate 
judge system in 1983 and reported to the Congress that it had “helped 
reduce the workload of Federal judges." It concluded, however, that 
"actions could be taken to better utilize magistrates which would further 
seeuee the — on Lewy court —- P Gener Ly ——y & Gite, 


uly 8 1983). 
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The Congress increased the salary and retirement benefits of 
magistrate judges (and bankruptcy judges) in the late 1980's to attract and 
retain highly qualified lawyers. In 1990 it changed the title of the office 
to United States magistrate judge and liberalized the procedures for 


obtaining the consent of the parties to have a magistrate judge dispose of 
a civil case with finality. 


Recommendations of the Federal Courts Study Committee on the Use of 
Magistrate Judges 


In its comprehensive review of the federal judiciary in 1990, the 
Federal Courts Study Committee concluded that "[t)he district courts clearly 
need the assistance of the magistrates in order for the judges to focus on 
those matters that require Article [II attention." The Committee added that 
magistrate judges had helped "to keep the system afloat" and 
that the role of magistrate judges should continue to be flexible in nature, 
tailored to address the specific case load needs of each district court. 


The Committee concluded, however, that confusion over the 
constitutional and statutory authority of magistrate judges had made some 
courts reluctant (o take full advantage of the magistrate judge system. In 
particular, the far-reaching 1976 and 1979 jurisdictional amendments to 
the Federal Magistrates Act had raised questions regarding the limits on the 


authority of the courts to refer certain types of proceedings to magistrate 
judges. 


The Federal Courts Study Committee recommended that a 
comprehensive jurisdictional review be undertaken of the duties assigned to 
magistrate judges, together with pertinent statutory and case law citations 
and an analysis of the legislative history of the Federal Magistrates Act. 


Report of the Federal Courts Study Committee, 80 (1990). 


In response, the Judicial Conference authorized its Committee on the 
Administration of the Magistrate Judges System to oversee the study. A 
special subcommittee composed of District Judge William T. Hart of 
Chicago (Chairman), Circuit Judge John R. Gibson of Kansas City, Missouri, 
and District Judge Frederic N. Smalkin of Baltimore supervised the study, 
which is being conducted by the Magistrate Judges Division of the 
Administrative Office. 


The attached document constitutes the first part of the study. It has 
been reviewed and approved by the full Magistrate Judges Committee. 
Additional work is proceeding on the legislative history of the Federal 
Magistrates Act and on constitutional issues. 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


Il. GENERAL POLICY CONSIDERATIONS 
IN EVALUATING THE USE OF MAGISTRATE JUDGES 


Knowledge of the full range of duties that may be referred to 
magistrate judges is the first step towards devising an effective district 
court plan for magistrate judge utilization. There are a number of 
additional factors that a court should take into account in evaluating its 


use of magistrate judges. 
Magistrate Judges as Generalists 


The jurisdiction exercised by a magistrate judge is that of the Article 
[II district court itself, delegated by the district judges pursuant to local 
court rule or order. Magistrate judges may be used by the district court as 
it sees fit to handle virtually any court matter or proceeding, with the 
exception of the trial of felony cases. 


The Congress explicitly rejected the idea of creating a "second tiered 
judicial officer" in establishing the office of magistrate judge. Rather, it 
fashioned a generalist position to serve as a supplemental judicial resource 
to the generalist district courts. The Congress, moreover, has expressed 
concern that the district courts not refer only particular types of cases to 


magistrate judges, which could lead to the development of a de facto "poor 
people’s court." H.R.REP.NO. 287, 96th Cong., 1st Sess. 11 (1979). 


The Federal Courts Study Committee, likewise, recognized the need 
to "safeguard against undermining the institutional ’supplementary’ role of 
magistrates [and the] unintentional creation of a lower-tiered judicial office 


with separate and distinct responsibilities." Report of the Federal Courts 
Study Committee, at 79 (1990). 


Accordingly, a district court should attempt to preserve the generalist 
character of the position of magistrate judge, recognizing, of course, the 
particular case load exigencies of the court and the individual talents of its 


magistrate judges. 
Innovative Use of Magistrate Judges 


In enacting and amending the Federal Magistrates Act, the Congress 
encouraged courts to use their magistrate judges innovatively. "Proposed 
subsection 636(b)(3) [of title 28, United States Code) provides for the 
assignment to a magistrate of any other duty not inconsistent with the 
Constitution and laws of the United States.... Under this subsection, the 
district courts would remain free to experiment in the assignment of their 
duties to magistrates...." S.REP.NO. 625, 94th Cong., 2d Sess. 10 (1976); 
H.R.REP.NO. 1609, 94th Cong., 2d Sess. 12-13 (1976). 
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The District Court as a Whole Should Determine the Utilization of 
Magistrate Judges 


While 28 U.S.C. § 636 authorizes each district judge to designate a 
magistrate judge to perform various duties, references to magistrate judges 
should be made pursuant to local court rule or standing order. The 
utilization of magistrate judges should not be left entirely to the individual 
preferences of each district judge without considering the relative efficiency 
of a court’s overall operations and its total judicial work load demands. 
The most successful models for magistrate judge utilization tend to occur 
in those courts that structure their referral procedures to the needs of the 
court as a whole. 


Tailoring the Use of Magistrate Judges to the Needs of the District Court 


The ultimate decision on how to use magistrate judges is left by 
statute to the discretion of each district court. No ideal model of 
utilization exists. Nor can a single common method exist in light of the 
purpose of the magistrate judge system "to provide the federal district 
courts with flexibility to meet their varied and increasingly complex 
caseloads and improve access to justice on a district-by-district basis." 
S.REP.NO. 74, 96th Cong., 1st Sess. 4 (1979). With the rapidly increasing 
criminal caseloads of many district couris, however, there is a clear trend 
towards greater involvement of magistrate judges in civil case management. 


Il. REFERRAL OF SPECIFIC DUTIES TO MAGISTRATE JUDGES 
Methods of Referral 


@ Many district courts specify in local rules or orders that certain 
categories of cases or matters (e.g,, social security appeals, prisoner 
cases, or discovery motions) will be referred automatically to a 


magistrate judge upon filing. 


@ Some courts routinely assign all civil cases at filing both to a 
magistrate judge and an Article III judge. The magistrate judge 
conducts all, or most, pretrial proceedings and prepares a case for 
trial before the assigned district judge. 


@  Insome districts magistrate judges are "paired" with specific district 
judges, and they conduct all proceedings referred by those judges. 
The advantage of this system is that the magistrate judges become 
well attuned to the meeds and preferences of "their" judges. A 
disadvantage is that the work load of the magistrate judges is likely 
to become unbalanced where some district judges refer more matters 
to magistrate judges than other district judges. 
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@ In some districts, the clerk of court assigns a matter to a magistrate 
judge on an ad hoc, random basis at the time the district judge 
makes the reference. 


e In other districts, district judges are authorized to refer matters on 
an ad hoc basis to any magistrate judge of their choice. 


@ Where a particular magistrate judge has acquired an expertise in 
specific types of cases or proceedings, a court may tend to refer a 
greater number of such matters to that magistrate judge. 


@ The geographic location of a particular magistrate judge within the 
district (for example, close to a large military base, national park, or 
prison) may also determine the duties that a magistrate judge 
performs for the court. 


@ Finally, in some districts the court has designated a "chief" or 


"presiding" magistrate judge to manage references from the court 
and assure that the work load of the magistrate judges remains 


approximately equal. 
Misdemeanor Cases and Initial Proceedings in Felony Cases 


In virtually al districts, local rules authorize the automatic reference 
of misdemeanor cases, including petty offense cases, to magistrate judges. 
In addition, most courts assign magistrate judges all preliminary pretrial 
proceedings and matters in felony cases. These duties include initial 
appearances, issuance of search warrants and arrest warrants, detention 


hearings, preliminary examinations, and arraignments. 


The volume of initial criminal proceedings conducted by magistrate 
judges has been increasing substantially, reflecting the large increases in 
felony case filings in many district courts. As a result, these proceedings - 

particularly detention hearings - are consuming a greater portion of the 

time of many magistrate judges. Accordingly, magistrate judges may have 
less time available to perform duties for the court under 28 U.S.C. 
§ 636(b) and (c). 


Social Security Appeals and Prisoner Cases 


Many courts refer social security appeals and prisoner cases 
automatically to magistrate judges. Whether these references are an 
efficient use of the court’s overall judicial resources has been a subject of 
debate. Unless the parties in these cases consent to a magistrate judge 
entering a final order under 28 U.S.C. § 636(c), the magistrate judge must 
prepare a written report and recommended disposition for a district judge. 
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The district judge is not bound by the magistrate judge’s findings and 
recommendations and may accept, modify, or reject them. The district 
judge, however, must make a de novo determination of those portions of 
the report to which a party objects. 


Some courts have elected not to refer social security and prisoner 
cases routinely to magistrate judges because of a belief that such 
procedures are repetitive and add another layer of review. A Federal 
Judicial Center study on the utilization of magistrate judges, however, 
concluded that it was efficient for the courts to use magistrate judges in 
these cases despite the de novo standard of review. C. Seron, The Role of 


Magistrates: Nine Case Studies, 95-100 (Federal Judicial Center 1985). 
The F.J.C. study noted that district judges adopted the magistrate judges’ 


findings in a vast majority of these cases, and parties objected to the 
recommendations infrequently. As a result, district judges who relied 
heavily on magistrate judges in these cases were relieved of a large portion 
of work that they otherwise would be compelled to handle. 


District judges must be guided by their own experience and that of 
their colleagues in determining whether references of social security and 
prisoner cases to magistrate judges are productive or whether they 
engender duplicative work. 


As a final note, the Magistrate Judges Committee of the Judicial 
Conference strongly disfavors references of these cases to magistrate judges 
off-the-record for preparation of findings of fact and law. Absent the 
written consent of parties to have a magistrate judge enter the final order 
in the case, all findings of the magistrate judge should be submitted to the 
district judge on the record, subject to the parties’ opportunity to object. 
See 28 U.S.C. § 636(b)(1)(B), Fed.R.Civ.P. 72(b). 


C tispositive Moti 


Many of the same considerations relevant to the reference to 
magistrate judges of social security and prisoner cases apply to case- 
dispositive motions under 28 U.S.C. § 636(b)(1)(B) and Fed.R.Civ.P. 72(b), 
including motions to dismiss, to suppress evidence, and for summary 
judgment. While some district judges refer ali such motions to magistrate 
judges, most judges refer them only on a selective basis. 


In referring a case-dispositive motion to a magistrate judge, a district 
judge should consider the likelihood of an objection to the magistrate 
judge’s recommended findings and conclusions and the total amount of 
time that must be spent on the motion by both judicial officers and their 
law clerks. Complicated motions with voluminous records and multiple 
issues that need to be narrowed tend to be good candidates for a reference 
to a magistrate judge. Simple and less time-consuming motions are often 


- vil - 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


more efficiently handled directly hy the district judge and the judge’s law 
clerks. 


Under the recently liberalized procedures of 28 U.S.C. § 636(c), a 
district judge or magistrate judge may remind the parties at any time of 
their opportunity to have a magistrate judge enter a final order on any part 
of a case, including a case-dispositive civil motion. Under this section, a 
motion referred to a magistrate judge with the consent of the parties would 
avert the potential of duplicative work. 


Non-case-dispositive Motions 


Reviewing discovery motions and other non-case-dispositive motions 
under 28 U.S.C. § 636(b)(1)(A) and Fed.R.Civ.P. 72(a) is a staple task 
commonly assigned to magistrate judges. [In contrast to the de novo 
standard of review governing case-dispositive motions, the findings of a 
magistrate judge on a non-case-dispositive motion are subject to the clearly 
erroneous standard. Little duplicative judicial work is normally involved in 
these motions, since few are appealed to a district judge. As a result, a 
majority of courts refer most discovery and procedural motions to 
magistrate judges for disposition. On a selective basis, some judges prefer 
handling these motions in order to obtain a better understanding of the 
issues in particular cases likely to proceed to trial. 


Pretrial Conferences 


Magistrate judges conduct all types of pretrial conferences in civil 
cases, including scheduling, discovery, settlement and final pretrial 
conferences. Almost all magistrate judges conduct status, scheduling, and 
discovery conferences. The reference of settlement proceedings to 
magistrate judges is more common in non-jury cases where the district 
judge who would ultimately rule on the case might be inhibited from 
participating in a settlement conference. 


Many judges believe that the district judge who eventually will try 
a case should conduct the final pretrial conference. While some district 
judges choose to conduct all final pretrial conferences in their own cases, 
others refer even these conferences to magistrate judges, at least on a 
selective basis, particularly in cases involving complex or multiple issues 
that need to be narrowed. 


Alternative Dispute Resolution 


Magistrate judges are used in many courts to conduct innovative 
proceedings designed to expedite civil cases, commonly referred to as 
"alternative dispute resolution." For example, they often conduct summary 
jury trials and "mini-trials.". In some districts they assist in the 
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administration of a court’s mediation, early neutral evaluation, or adjunct 
settlement judge programs. 


Special Masters 


The Federal Magistrates Act authorizes a district judge to appoint a 
magistrate judge as a special master, suvject to the "exceptional condition" 
limitation of Fed.R.Civ.P. 53. In employment discrimination cases arising 
under Title VII of the Civil Rights Act of 1964, magistrate judges may be 
used as masters whenever a district judge cannot schedule a case for trial 
within 120 days after issue has been joined. 42 U.S.C. § 2000e(5)(f)(S). 
In all other civil cases, a district judge may designate a magistrate judge to 
serve as a special master with the consent of the parties, without regard to 
the "exceptional condition" limitation. 28 U.S.C. § 636(b)(2). 


Civil Consent Cases 


A reference of a civil case to a magistrate judge under 28 U.S.C. 
§ 636(c) upon the consent of the parties removes that case from the 
district judge’s docket and clearly saves the time of the district judge. In 
some districts, the pressure of criminal case filings has prevented the 
district judges from trying many civil cases, thereby leading to an increased 
use of magistrate judges to try civil cases under 28 U.S.C. § 636(c). The 
court, however, should monitor a magistrate judge’s civil trial docket to 
ensure that the magistrate judge has sufficient time available to assist the 
district judges in their cases. 


Assistance 


The Magistrate Judges Committee of the Judicial Conference and the 
Magistrate Judges Division of the Administrative Office vill be pleased to 
respond to any concerns or requests for further information on the 
utilization of magistrate judges. The division, moreover, is available to 
assist a court in evaluating its need for additional magistrate judge 
resources. 


IV. FORMAT OF THE INVENTORY 


The inventory follows the structure of 28 U.S.C. § 636. There are 
separate headings for the duties performed pursuant to each subsection of 
the statute. Also included are appendices dealing with issues related to 
magistrate judge jurisdiction, including standards of review in bail and 
detention proceedings, de novo determination, and waiver under 28 U.S.C. 
§ 636(b)(1)(B). A list of "Other Duties" sets forth duties known by the 
Magistrate Judges Division of the Administrative Office to be performed 
currently by magistrate judges in some of the courts. 
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INVENTORY OF UNITED STATES MAGISTRATE JUDGE DUTIES 


A United States magistrate judge is a judicial officer of the United 
States district court. The authority that a magistrate judge exercises is 
the jurisdiction of the district court itself. This authority is delegated 
to the magistrate judge by the district judges of the court pursuant to 
governing statutory authority and local rules of court. 


Magistrate judges serve as adjuncts to the district court and not as 
Article I judges. Congress has clearly indicated that a magistrate judge's 
role is to assist Article III judges rather than serve as a substitute judge 
or lower tier court. The Judicial Conference has also stated that 
Congress should establish all causes of action in the district court and 
avoid mandating the reference of particular types of cases or 


proceedings to magistrate judges. 


The statutory authority of United States magistrate judges is generally 
set forth in the Federal Magistrates Act of 1968 (Pub. L. No. 90-578), 
as revised in 1976 (Pub. L. No. 94-577) and 1979 (Pub. L. No. 96-82). 
The basic provisions are found at section 636 of title 28, United States 
Code. Other statutory grants of authority appear throughout the Code, 
and are listed in § 9 of this inventory. 


This inventory is the result of a recommendation by the Federal Courts 
Study Committee to Congress that a catalog of all cases and statutes 
relating to the authority of magistrate judges be compiled and made 
available to district judges. Court decisions addressing the validity of 
various references of duties to magistrate judges are listed by circuit. 
Statutes are listed which refer to either United States commissioners or 
magistrates, or which have been interpreted by courts to permit or 
prohibit the exercise of authority by magistrate judges. Finally, the 
inventory contains references to other duties which have not been 
addressed specifically in case law or by statute which some districts are 


known to refer to magistrate judges. 
§ 1. COMMISSIONER DUTIES UNDER 28 U.S.C. § 636(a)(1) 


28 U.S.C. § 636(a) states in relevant part: 


Each United States magistrate [judge] serving under this 
chapter shall have within the territorial jurisdiction 
prescribed by his appointment-- 
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(1) all powers and duties conferred or imposed 
upon United States commissioners by law or by the 
Rules of Criminal Procedure for the United States 
District Courts; 


The Federal Magistrates Act of 1968 established the United States 
magistrate judge system, building upon and superseding the 175 year 
old United States commissioner system. What follows is a list of the 
powers and uuties conferred upon United States commissioners prior to 
enactment of the Magistrates Act in 1968. 


a. SEARCH WARRANTS AND ARREST WARRANTS 
(Fed. R. Crim. P. 4 and 41) 


A fundamental duty of magistrate judges is the review and issuance of 
search warrants and arrest warrants. The authority to issue such 
warrants extends not only to criminal search warrants sought under the 
dictates of the Fourth Amendment and Fed. R. Crim. P. 4 and 41, but 
also to administrative search warrants requested pursuant to a variety 
of federal statutes. 


A large number of federal agencies are authorized to seek search 
warrants pursuant to criminal and administrative investigation statutes. 
In addition, certain agencies also have the authority to seize private 
property pursuant to civil and criminal forfeiture statutes. A full listing 
of all the statutes that authorize the use of search and seizure warrants 
by federal agencies is outside the scope of this study. However, a list 
of the statutes which specifically mention commissioners or magistrate 
judges in the context of warrant authority is set forth in § 9(a) of this 
inventory. See also 28 C.F.R. §§ 60.2 and 60.3 for a listing of the 
federal law enforcement officers and agencies authorized to request 
warrants from magistrate judges. 


1. Authority of Magistrate Judge 


Supreme Court: 
Illinois v. Gates, 462 U.S. 213 (1983) 
Magistrate judge’s task is simply to make a practical, common- 
sense decision whether, given all the circumstances set forth in 
the affidavit, including the "veracity" and "basis of knowledge" 
of persons supplying hearsay informatio: ‘here is a fair 
probability the defendant has committed e, 
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lst Circuit: 


592 F.2d 611 (1st Cir. 1979) 
Magistrate judge’s authority under § 636(a)(1) includes power 
to issue OSHA administrative search warrants, but power to 
issue warrants does not encompass power to declare fruits of 
search inadmissable in a subsequent proceeding. Motions to 
suppress must be referred under § 636(b)(1) with de novo 
review. 


4th Circuit: 

Emswiler vy. McCoy, 622 F. Supp. 786 (S.D. W.Va. 1985) 
Magistrate judge entitled to judicial immunity for issuance of 
warrant for arrest and certification that complaint for summons 
was filed under oath. 


5th Circuit: 
State Fair v. U.S. Consumer Prod, Safety Com'’n, 650 F.2d 1324 


(Sth Cir.), judgment vacated as moot, 454 U.S. 1026 (1981) 
To justify issuance of admunistrative search warrant, agency 


must make showing that it has statutory authority to conduct 
an investigation. Probable cause in the criminal sense is not 
required; agency must show inspection is reasonable under the 
Constitution, is authorized by the statute, and is pursuant to an 
administrative plan containing specific, neutral criteria. 


481 F. Supp. 1070 (N.D. Tex. 1979) 

One element of administrative probable cause which must be 
found by a magistrate judge is the statutory authority for the 
inspection. An agency must be able to demonstrate its own 
jurisdiction before seeking the aid of the court. Magistrate 
judge’s function includes review of authority to inspect, the 
lawful limits of power to search, and whether nonconsensual 
entry onto private premises is required to enforce the statute. 
(See 5th Circuit decision above). 


7th Circuit: 
Matter of Establishment Inspection, Etc, 589 F.2d 1335 (7th 
Cir.), cert, denied, 444 U.S. 884 (1979) 
Magistrate judge authorized to issue OSHA administrative 
search warrants as both a commissioner duty under § 636(a) 
and as an additional duty under § 636(b)(3). 
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Matter of Skil Corp, 119 F.R.D, 658 (N.D. Ill. 1987), affd, 
846 F.2d 1127 (7th Cir. 1988) 


While litigation regarding validity of previously issued 
administrative inspection warrants has typically been brought 
before a district judge, magistrate judge has authority to 
entertain motions to quash and inotions for rule to show cause 
pursuant to §§ 636(b) and (e). 


» 433 F. Supp. 330 (E.D. Wis. 
1977), affd, 589 F.2d 1335 (7th Cir. 1979), 
cert. denied, 444 U.S. 884 (1979) 
Incorporation of all the powers and duties of former 
commissioners and all the powers set out in federal rules 
grants to magistrate judges the power and authority to issue 
warrants to federal enforcement officials, including OSHA 


inspection warrants. 


9th Circuit: 
United States v. Pretzinger, 542 F.2d 517 (9th Cir. 1976) 
Fed. R. Crim. P. 41 authorizes a magistrate judge to grant an 
order allowing attachment of a beeper or electronic tracking 
device to a suspect’s plane. 


10th Circuit: 
Dimitt v. Deloach, 1991 U.S. Dist. LEXIS 5688, 
1991 WESTLAW 66821 (D. Kan. April 12, 1991) 
Magistrate judge is entitled to absolute judicial immunity for 
issuance of an arrest warrant. 


2. Procedural Requirements 


Baltimore Sun Co. v. Goetz, 886 F.2d 60 (4th Cir. 1989), 
cert. denied, 111 S. Ct. 214 (1990) 
Under Rule 41(g), a magistrate judge must file all papers 
relating to a search warrant with the clerk’s office within a 


reasonable time after the warrant is executed. 


3. Summonses 


Rule 4 of the Federal Rules of Criminal Procedure authorizes 
magistrate judges to issue summonses on complaints. When a 
person is charged with a misdemeanor, a magistrate judge may 
elect to issue a notice to appear under Fed. R. Crim. P. 58(d)(2) 
without a finding of probable cause. Some courts have held, 
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however, that a magistrate judge does not have final authority to 
enforce an administrative summons. 


628 F.2d 871 (Sth Cir. 1980) 
Magistrate judge cannot enter final judgment to compel 
attendance under 26 U.S.C. § 7604. Code restricts enforcement 
power to district court. 


United States v. Wisnowski, 580 F.2d 149 (Sth Cir. 1978) 
It is beyond a magistrate judge’s enumerated powers to conduct 


enforcement proceedings on IRS summons and to render final 
decision where court did not proceed under 26 U.S.C. § 
7604(b). 


4. Bench Warrants 


A bench warrant may be issued by a district judge or a magistrate 
judge under Fed. R. Crim. P. 4(a) and 9(a) for the arrest of a 
defendant or a witness who fails to appear for a proceeding before 
that judicial officer. Summary issuance of a warrant is also 
authorized under 18 U.S.C. § 3148 for failure to appear by a 
defendant on pretrial release. 


11th Circuit: 
King v. Thornburgh, 762 F. Supp. 336 (S.D. Ga. 1991) 


Court acknowledges arrest warrant power of magistrate judges, 
but an order directing the arrest of an attorney for failure to 


appear at a scheduled hearing is not a normal judicial function 
for a magistrate judge possessed of no authority to punish for 
contempt. 


D.C. Circuit: 

United States v. Paden, 558 F. Supp. 636 (D.D.C. 1983) 
Magistrate judges do not have inherent authority to issue bench 
warrants, and warrant issued for failure to appear at probation 
revocation hearing is defective. Magistrate judges have express 
authority for bench warrants authorized only under 18 U.S.C. 
§ 3401 (arrest of misdemeanants) and § 3146 (violations of 
pretrial release). 


5. Seizure Warrants 
The authority of magistrate judges to issue warrants extends to the 
issuance of warrants for the seizure of property by the federal 


government at the commencement of forfeiture proceedings. Many 
federal statutes authorize federal agencies to seize private property 
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pursuant to warrant procedures. 21 U.S.C. § 881, governing the 
seizure of property in drug enforcement cases, is the most 
prominent of these statutes. 


Sth Circuit: 
United States v. McCargo, 783 F.2d 507 (Sth Cir. 1986) 


Decision assumes validity of magistrate judge’s order allowing 
IRS agents to seize property to satisfy levy for back taxes. 
Magistrate judge allowed to certify contempt for failure to 
comply with seizure order. “No discussion of magistrate judge 
authority). 


7th Circuit: 


622 F. Supp. 908 (D. Wis. 1985), affd and remanded, 
805 F.2d 256 (7th Cir. 1986) 


Although a motion for return of seized property is not a 
pretrial matter under § 636(b)(1), it is made after seizures that 
do not lead directly to indictment and trial and magistrate 
judge is empowered by implication to exercise § 636(b)(1)(B) 
authority to issue report and recommendation. Once indicted, 
matter would be motion to suppress under § 636(b)(1)(B). 


6. Public Access and Authority to Seal Documents 


4th Circuit: 


Washington Post Co, v. Hughes, 923 F.2d 324 (4th Cir.), 
cert, denied, 111 S. Ct. 2243 (1991) 
Whether papers are sealed when filed rests in the sound 


discretion of the judicial officer who issued the warrant. But 
district judge in better position to make findings whether post- 
indictment motions to unseal would result in prejudicial pretrial 
publicity. Magistrate judge’s authority to seal or unseal derived 
from district court and not from Fed. R. Crim. P. 41(b). 


Baltimore Sun Co. vy, Goetz, 886 F.2d 60 (4th Cir. 1989), 


cert, denied, 111 S. Ct. 214 (1990) 
Common law qualified right of access to warrant papers is 


committed to sound discretion of judicial officer, permitting 
officer to file all or some papers under seal for a stated time or 
until further order. Decision to seal or grant access to 
documents is subject tc abuse of discretion review. 
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7th Circuit: 


121 F.R.D. 78 (E.D. Wis. 1988) 
Authority to seal application or affidavit for search warrant is 
not found in Rule 41, but lies within discretion inherently 
vested in the court. Magistrate judge’s inherent power to 
unseal documents is concomitant with authority to seal. 


(Opinion by magistrate judge). 


9th Circuit: 
Times Mirror Co. v. United States, 873 F.2d 1210 (9th Cir. 
1989), cert. denied, 110 S. Ct. 2631 (1990) 
Court’s inherent power to seal search warrants is noted, where 
court of appeals asserted jurisdiction over "final decision" by 
magistrate judge to deny motion to unseal warrant affidavits. 
(No discussion of magistrate judge authority). 


Matter of Sealed Affidavit(s) to Search Warrants, 
600 F.2d 1256 (9th Cir. 1979) 
District judge and magistrate judge both have inherent power, 
as an incident of their constitutional function, to control papers 
filed with the courts within certain constitutional and other 
limitations. This includes power to seal affidavits to warrants. 


7. Resubmission of Application for Warrant 


Courts have occasionally permitted law enforcement officers to 
present an application for a search warrant to a different magistrate 
judge after the first magistrate judge declined to issue the warrant. 
While res: bmission of a warrant application is not prohibited by 
the fourth amendment, magistrate judges should use discretion in 
such circumstances to insure that the application is reviewed by a 
"neutral and detached" judicial officer. 


2d Circuit: 
United States v. Diaz, 351 F. Supp. 1050 (D. Conn. 1972) 
No reason a district court cannot act on a subsequen’ 
application for an arrest warrant as an original matter under 
18 U.S.C. § 3041, despite its prior presentment to and rejection 
by a magistrate judge. The court should normally discourage 
successive requests to issue a warrant. 
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7th Circuit: 
United States v. Pace, 898 F.2d 1218 (7th Cir.), 
cert. denied, 110 S. Ct. 3286 (1990) 
Fourth Amendment does not prohibit "magistrate shopping". 
Issues are whether second magistrate judge was "neutral and 
detached", and whether probable cause actually existed. 


United States v. Davis, 346 F. Supp. 435 (S.D. Ill. 1972) 
Denial of application for warrant by first magistrate judge 


equitably estopped second magistrate judge from issuing 
warrant on the exact same showing. 


8. Appeal of Magistrate Judge’s Decision 


2d Circuit: 
United States v. Pagan, 1991 U.S. Dist. LEXIS 3348, 
1991 WESTLAW 41664 (S.D.N.Y. 1991) 
Magistrate judge’s probable cause finding is entitled to 
substantial deference, but court must examine whether 
magistrate judge performed his neutral and detached function 
on facts before him. 


3d Circuit: 
Martin v. Int'l Matex Tank Terminals, 
928 F.2d 614 (3d Cir. 1991) 
Court of appeals gives great deference to magistrate judge’s 
determination that probable cause exists in administrative 
search warrant. 


5th Circuit: 

Matter of Trinity Industries, 898 F.2d 1049 (Sth Cir. 1990) 
Appellate review of district court’s adoption or rejection of 
magistrate judge’s probable cause determination is made 
without deference to district court ruling. Court of appeals 
gives great deference to magistrate judge’s determination. 


9th Circuit: 
United States v. Greany, 929 F.2d 523 (9th Cir. 1991) 
Court of appeals reviews de novo the district court’s finding 
that the magistrate judge’s determination of probable cause was 
clearly erroneous. 
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United States v. Castillo, 866 F.2d 1071 (9th Cir. 1988) 


Court of appeals will review magistrate judge’s conclusion that 
probable cause existed to issue an arrest warrant independently 
without deferring to the district court’s contrary conclusion. In 
applying the substantial basis test to magistrate judge’s 
probable cause finding, court must give deference to magistrate 
judge’s finding and not engage in de novo review. 


b. ACCEPTANCE OF CRIMINAL COMPLAINTS 


(Fed. R. Crim. P. 4 and 58(b)(1)] 


A complaint is an initial pleading which invokes the general jurisdiction 
of the district court in a criminal case. A magistrate judge’s acceptance 
of a complaint for filing initiates a criminal prosecution in the district 
court and supplies the necessary supporting documents for conducting 
preliminary proceedings in the case. In a misdemeanor case, the 
complaint is a sufficient pleading in itself for proceeding to trial and 
judgment before the magistrate judge. 


Supreme Court: 
Illinois v. Gates, 462 U.S. 213 (1983) 


Magistrate judge’s task is simply to make a practical, common- 
sense decision whether, given all the circumstances set forth in 
the affidavit, including the "veracity" and "basis of knowledge" 
of persons supplying hearsay information, there is a fair 
probability the defendant has committed a crime. 


8th Circuit: 
United States v. Mims, 812 F.2d 1068 (8th Cir. 1987) 


Court applies Gates. Magistrate judge’s determination of 
probable cause from complaint is entitled to substantial 
deference. Reviewing court’s function is to determine whether 


Magistrate judge had substantial basis to support an 


independent judgment that probable cause existed. 


10th Circuit: 
St. John v. Justmann, 771 F.2d 445 (10th Cir. 1985) 


June 1991 


Court applies Gates. Magistrate judge’s determination of 
probable cause from complaint is e titled to substantial 
deference. Reviewing court’s function is to determine whether 
magistrate judge had substantial basis to support an 
independent judgment that probable cause existed. 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


c. INITIAL APPEARANCES IN CRIMINAL PROCEEDINGS 
(Fed. R. Crim. P. 5 and 58) 


Rule 5 of the Federal Rules of Criminal Procedure requires that a 
person arrested under a warrant issued upon a complaint or arrested 
without a warrant be brought "without unnecessary delay before the 
nearest available federal magistrate..." Defendants are informed of 
their rights and the charges against them, appointed counsel if 
necessary, released on bail or held in detention, and assigned a date for 
a preliminary examination. Fed. R. Crim. P. 58(b)(2) applies to 
defendants charged with a misdemeanor or petty offense. 


1. Authority of Magistrate Judge 


3d Circuit: 
OV. e Virgi s V. 
922 F.2d 1141 (3d Cir. 1991) 
Decision to order pretrial psychological examination in felony 
matter is within magistrate judge’s discretion. Court applies 
abuse of discretion standard in reviewing decision. 


D.C. Circuit: 
United States v. Hemmings, 1991 U.S. Dist. LEXIS 5975, 

1991 WESTLAW 79586 (D.D.C. May 2, 1991) 
Magistrate judges have authority to rule on motions for mental 
competency examinations under 18 U.S.C. § 4241. That section 
and the procedural scheme of Fed. R. Civ. P. 5 and 5.1 provide 
magistrate judges with authority once a judicial finding of 
probable cause has been made. (Opinion by magistrate judge). 


2. Procedural Requirements 


United States v. Bader 
No. 81-3-C, slip op. (D. Mass. March 30, 1982) 
Magistrate judge’s alleged failure to inform defendant at initial 
appearance that defendant was not required to make a 
statement was academic where defendant in fact made no 
statement. (Opinion available on LEXIS). 
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d. APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS 
(18 U.S.C. § 3006A) 


United States v. Cordell, 924 F.2d 614 (6th Cir. 1991) 
Court finds no violation of 6th Amendment right to counsel 


where magistrate judge, in absence of district judge, granted a 
motion to withdraw as counsel in a felony case. 


e. PRELIMINARY EXAMINATIONS 
(Fed. R. Crim. P. 5.1 and 18 U.S.C. § 3060) 


The preliminary examination is an evidentiary hearing held before a 
magistrate judge to determine whether there is probable cause to hold 
a defendant who has been charged by complaint for further 

in the district court. Fed. R. Crim. P. 58(b)(2)(G) provides that a 
preliminary examination will not be held in a misdemeanor case where 
the defendant consents to trial before the magistrate judge, unless the 
defendant is held in custody. Rule 58(b)(2)(G) also provides that a 
defendant is not entitled to a preliminary examination in a petty 
offense case. 


2d Circuit: 
United States v. Harper, 
No. 83-1271, slip op. (S.D.N.Y Oct. 4, 1983) 
On unlawful flight charges, usual practice is to hold defendant 
until the state begins extradition proceedings. Both § 3060 and 
Fed. R. Crim. P. 40, however, require a magistrate judge to 
hold a preliminary examination within ten days or discharge 
defendant absent a superseding district court order. 


Sth Circuit: 

United States v. Roach, 590 F.2d 181 (5th Cir. 1979) 
Magistrate judge’s failure to tape or transcribe preliminary 
examination under 18 U.S.C. § 3060(f), combined with 
magistrate judge’s failure to turn over "meager" notes until two 
days into defendant’s trial, requires vacation and remand for 
new trial. 


D.C. Circuit: 

Coleman v. Burnett, 477 F.2d 1187 (D.C. Cir. 1973) 
"Magistrates presiding over preliminary hearings, no less than 
judges presiding over trials, are endowed with broad powers to 
supervise examination of witnesses." 
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1991 U.S, Dist. LEXIS 5975, 
1991 WESTLAW 79586 (D.D.C, May 2, 1991) 
Magistrate judges have authority to rule on motions for mental 
competency examinations under 18 U.S.C. § 4241. That section 
and the procedural scheme of Fed, R. Civ. P. 5 and 5.1 provide 


magistrate judges with authority once a judicial finding of 
probable cause has been made. (Opinion by magistrate judge). 


f. EXTRADITION PROCEEDINGS 
[18 U.S.C, § 3184) 


Extradition proceedings are governed generally by 18 U.S.C. § 3181 et 
seq. Rule 54(b)(5) of the Federal Rules of Criminal Procedure states 
that the federal rules are not applicable to "extradition and rendition of 


fugitives". 
1. Authority of Megistrate Judge 


lst Circuit: 


Matter of Extradition of Koskotas, 127 F.R.D. 13 (D. Mass. 1989), 
order modified, 740 F. Supp. 904 (D. Mass. 1990), affd, 
931 F.2d 169 (1st Cir. 1991) 


Limited nature of extradition proceedings permits magistrate 
judges the discretionary authority to restrict the scope of 
evidence admitted on the issue of probable cause. (Opinion by 


magistrate judge). 


2d Circuit: 


Matter of Mackin, 668 F.2d 122 (2d Cir. 1981) 
Magistrate judges are authorized under 18 U.S.C. § 3184 to 


decide political offense defenses to extradition. Magistrate 
judge’s decision declining to certify extradition on grounds that 
offenses charged were political offenses is not an appealable 
order. 


Sth Circuit: 


805 F.2d 1215 (Sth Cir. 1986) 
Magistrate judge has authority under § 3184 to issue a 
provisional arrest warrant and order provisional detention 
pending a formal extradition request. Bail should be denied in 
extradition proceedings absent special circumstances. 
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In Re United States, 713 F.2d 105 (Sth Cir. 1983) 
The duty to certify in an extradition proceeding falls not upon 
the parties but upon the extraditing magistrate judge. 


Provision of 18 U.S.C. § 3188 permitting “any judge of the 
United States" to order a person committed for extradition 


released after two months was used by magistrate judge to 
issue a show cause order. Court fails to discuss magistrate 


authority specifically. 


D.C. Circuit: 
Ward vy. Rutherford, 921 F.2d 286 (D.C. Cir. 1990) 
Magistrate judge authorized by the district court to perform 
extradition hearings does not violate Article III; extradition 
equated to a probable cause determination in a preliminary 
examination. 


2. Scope of Magistrate Judge’s Review 


lst Circuit: 


Matter of Extradition of Koskotas, 127 F.R.D. 13 (D. Mass. 1989), 


order modified, 740 F. Supp. 904 (D. Mass. 1990), affd, 
931 F.2d 169 (1st Cir. 1991) 


Magistrate judge may not inquire into motives behind foreign 
nation’s request for extradition. Such matters are left to the 


State Department. (Opinion by magistrate judge). 


2d Circuit: 

Spatola v. United States, 925 F.2d 615 (2d Cir. 1991) 
Magistrate judge’s role in extradition hearing is to make a 
probable cause determination that the defendant committed the 
acts presented. Magistrate judges are not obligated to make an 
independent probable cause determination where copy of 
foreign conviction is presented that demonstrates the defendant 


was present at trial in foreign country. 


4th Circuit: 
Plaster v. United States, 720 F.2d 340 (4th Cir. 1983) 
Magistrate judge "properly" refused to entertain claim of due 
process violation during an extradition certification 


proceeding 
as being outside the scope of his statutory authority under 18 
U.S.C. § 3184. 
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3. Appeal of Magistrate Judge's Decision 


2d Circuit: 
925 F.2d 615 (2d Cir. 1991) 
Magistrate judge’s order certifying request for extradition 
cannot be reviewed on direct appeal because it is not a final 
decision of a district court under 28 U.S.C. § 1291. 


Matter of Mackin, 668 F.2d 122 (2d Cir. 1981) 
Magistrate judge’s decision declining to certify extradition on 
grounds that offenses charged were political offenses is not an 
appealable order. 


11th Circuit: 


In Re Extradition of Ghandichi, 697 F.2d 1037 (11th Cir. 1983) 
District court judge has no inherent authority and no authority 


under the Extradition Act, the Magistrates Act, or its local rules 
to review a magistrate judge’s bail order made in an extradition 


proceeding. 


756 F. Supp. 570 (S.D. Fla. 1991) 
In habeas corpus petition to review magistrate judge’s 
extradition determination, district court judge will review de 
novo magistrate judge’s decision whether an offense comes 
within an extradition treaty. 


g. GRAND JURY PROCEEDINGS 
[Fed. R. Crim. P. 6] 


Magistrate judges are specifically authorized to accept the return of an 
indictment from a grand jury under rule 6(f) and to seal the indictment 


pursuant to rule 6(e)(4). Other duties involving grand jury proceedings 
may be referable under 28 U.S.C. § 636(b). See infra §§ 3(b)(9) and 


6(b)(3). 


lst Circuit: 


United States v. Laliberte, 131 F.R.D. 20 (D. Mass. 1990) 
Magistrate judges authorized to seal indictments. (Opinion by 


magistrate judge). 
8th Circuit: 


United States v. Lakin, 875 F.2d 168 (8th Cir. 1989) 
Sealing of indictment is a ministerial act. Great deference 


accorded to exercise of magistrate judge’s discretion. 
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h. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties analogous 
to commissioner duties for district courts. These duties are not 
described in the Magistrates Act, and any statutes authorizing these 
duties do not specify the involvement of magistrate judges. The 
authority to perform these duties has not yet been addressed in case 
law, but is assumed by the courts in which magistrate judges are 
performing these duties to be derived from the general authority of the 
Magistrates Act and of the district court itself. This list should not be 


considered all-encompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 


* Orders of Entry 
(I.R.S. administrative proceedings). 


* Nebbia Hearings 
(Hearings to determine the source of bail provided on behalf of a 
criminal defendant). 


* Warrants to Gain Access to Telephone and Toll Records 
(18 U.S.C. § 2703) 


* Peace Bonds 
(50.U.S.C. § 23 and Fed. R. Crim. P. 54(b)(3)) 


* Orders for Line-ups, Blood Samples and Fingerprints 
* Orders Sealing or Unsealing Documents Filed with the Clerk of Court 


* Creation and Administration of Collateral Forfeiture Plan 
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§ 2. OTHER § 636(a) POWERS 


In addition to exercising the authority of the former United States 
commissioners, 28 U.S.C. § 636(a)(2) sets forth further specific powers 
and duties granted to magistrate judges under the Magistrates Act. 


a. OATHS AND AFFIRMATIONS 
[Fed. R. Crim. P. 3 and 58; 5 U.S.C. § 2903) 


The taking of an oath is a constitutional requirement for the issuance 
of a warrant. Fed. R. Crim. P. 3 requires that an oath on a complaint 
be taken before a magistrate judge. Fed. R. Crim. P. 58(d)(3) allows 
a statement under penalty of perjury to be substituted for an oath only 
in misdemeanor cases triable before a magistrate judge. 


Emswiler v. McCoy, 622 F. Supp. 786 (S.D. W.Va. 1985) 
Magistrate judge entitled to judicial immunity for issuance of 


warrant for arrest and certification that complaint for summons 
was filed under oath. 


b. RELEASE OR DETENTION ORDERS 
[18 U.S.C. § 3142] 


In 1793 Congress first authorized "discreet persons learned in the law' 
to take bail in federal criminal cases. Since the codification of the Bail 
Reform Act of 1984, 18 U.S.C. § 3141 et seq., Congress has greatly 
expanded the authority of magistrate judges to order release or 
detention of criminal defendants. 


1. Authority of Magistrate Judge 


8th Circuit: 

United States v. Spilotro, 786 F.2d 808 (8th Cir. 1986) 
[interpreting § 3146(e) of the Bail Reform Act of 1966) 
Magistrate judge of the court with original jurisdiction over the 
offense charged has authority to amend the conditions of 
release previously set in another district by another magistrate 
judge. 

9th Circuit: 


United States v. Harris, 732 F. Supp. 1027 (N.D. Cal. 1990) 
Magistrate judges have concurrent authority under § 3041 and 


28 U.S.C. § 636(a)(2) to issue detention orders. 
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11th Circuit: 
United States v. Jeffries, 679 F. Supp. 1114 (M.D. Ga. 1988) 
Magistrate judge has discretion to control a detention hearing 
to prevent a pretrial matter from becoming a full-blown trial. 


2. Material Witnesses 


United States v. Fuentes-Galindo, 929 F.2d 1507 (10th Cir. 1991) 
Depositions under 18 U.S.C. § 3144 require a party to file an 


affidavit establishing certain conditions. No authority for 
magistrate judge to implement procedure absent such affidavits. 


United States v. Lopez-Cervantes, 918 F.2d 111 (10th Cir. 1990) 
Magistrate judge has no authority under 18 U.S.C. § 3144 to 


detain witnesses for video depositions, absent affidavit by 
parties. 


3. Bond Forfeitures and Surrender of Offenders by Sureties 


Duties under the Bail Reform Act include bond forfeiture 
proceedings under 18 U.S.C. § 3146 and Fed. R. Crim. P. 46(e), 
and matters involving the surrender of an offender by a surety 
under 18 U.S.C. § 3149. 


United States v. Amaiz, 842 F.2d 217 (9th Cir. 1988) 
Court’s opinion states that it affirms magistrate judge’s "order" 


to exonerate bond under 18 U.S.C. § 3149, making it a final 
appealable order. Opinion implies that court made a reference 
pursuant to 28 U.S.C. § 636(b)(1)(A). (No discussion of 
magistrate judge authority). 


United States v. Plechner, 577 F.2d 596 (9th Cir. 1978) 
In a civil case arising from a prior criminal proceeding, a 
magistrate judge is authorized to order forfeiture if order 
adopted by district court. See 18 U.S.C. §§ 3146(d), 
3156(a)(1), and 3041. 


United States v. Ritte, 558 F.2d 926 (9th Cir. 1977) 
Final order must be entered by district court. District judge 


must examine bond forfeiture proceeding to determine if 
referral is appropriate under §§ 636(b)(1)(A) or (B). 
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4. Appeal of Magistrate Judge’s Decision 


Cases discussing the standard of review applied to a magistrate 
judge’s decision pursuant to 18 U.S.C. § 3145 are contained in 
APPENDIX 1. 


c. ACKNOWLEDGEMENTS, AFFIDAVITS AND DEPOSITIONS 


1991 U.S. Dist. LEXIS 840, 1991 WESTLAW 2297 (S.D.N.Y.), 
affd, 923 F.2d 17 (2d Cir. 1991) 

Court can grant Fed. R. Civ. P. 26(c) motion that deposition of 

pro se plaintiff take place with magistrate judge present in 

order to ensure that plaintiff does not resist legitimate lines of 


inquiry. 


d. MISDEMEANOR CASES 
[18 U.S.C. § 3401 and Fed. R. Crim. P. 58] 


28 U.S.C. § 636(a)(3) grants magistrate judges the power to conduct 
trials in misdemeanor cases pursuant to 18 U.S.C. § 3401. With the 
consent of the parties, magistrate judges are authorized to try federal 
misdemeanor cases if so designated by the district courts in which they 
serve. The authority granted under 18 U.S.C. § 3401 and Fed. R. 
Crim. P. 58 includes the power to preside over a jury trial. 


Magistrate judges may also impose sentences in misdemeanor cases 
under 28 U.S.C. § 636(a)(4) and 18 U.S.C. § 3401(a). The maximum 
sentence of incarceration that may be imposed for a _ federal 
misdemeanor is one year under 18 U.S.C. § 3581(b)(6). A magistrate 
judge can also exercise the power to invoke the federal probation laws 
under 18 U.S.C. § 3401(d). 


1. Authority of Magistrate Judge 


4th Circuit: 
United States v. Ferguson, 778 F.2d 1017 (4th Cir. 1985), 
cert. denied, 476 U.S. 1123 (1986) 
No violation of Article [II by consensual references of 
misdemeanor cases for trial by magistrate judge. Cases remain 
to some extent under control of district court judge. 
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United States v. Raynor, 764 F. Supp. 1067 (D. Md. 1991) 
Sentencing power of 18 U.S.C. § 3401(a) is broad enough to 
include the power of a magistrate judge to revoke supervised 
release in cases where a defendant has consented to the 
exercise of misdemeanor jurisdiction by a magistrate judge. 


674 F. Supp. 196 (E.D.N.C. 1987) 
Defendant’s motion for trial before magistrate judge pursuant 
to 18 U.S.C. § 3041 would be permitted where facts of the 
case prevent defendant from being charged as a felon. 


United States v. Kendrick, 636 F. Supp. 189 (E.D.N.C. 1986) 
Under the Assimilative Crimes Act, 18 U.S.C. § 13, state DUI 


misdemeanor law with possible two year jail sentence is 
assimilated and referable to magistrate judge, so long as 
punishment imposed does not exceed one year or $1,000. 


United States v. James, 440 F. Supp. 1137 (D. Md. 1977) 
Defendant was denied due process where the magistrate judge 


took upon himself the task of presenting the government's case 
and became an active advocate for the government. 


Sth Circuit: 
United States v. Williams, 919 F.2d 266 (5th Cir. 1990) 
An explicit grant of sentencing authority in § 3401(a) does not 
implicitly authorize magistrate judges to subsequently revoke 
supervised release. 28 U.S.C. § 636(b)(3) does not authorize 
revocation hearings either. 


6th Circuit: 

United States v. Barnes, 732 F. Supp. 831 (E.D. Tenn. 1989) 
16 U.S.C. § 3 gives CFR regulations the force of law. 
Magistrate judges are authorized to sentence violators, and can 
order and revoke probation under 18 U.S.C. § 3561 et seq. 


9th Circuit: 

United States v. Plascencia-Orozco, 768 F.2d 1074 (9th Cir. 1985) 
18 U.S.C. § 1001 applies to fraudulent statements made during 
administrative or housekeeping functions before judiciary. 
Inquiry as to a defendant’s identity at arraignment was a 
function of the magistrate judge’s administrative duties, where 
defendant gave a false name in executing a consent to trial of 
a misdemeanor before the magistrate judge. 
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United States v. Byers, 730 F.2d 568 (9th Cir.), 
cert, denied, 469 U.S. 934 (1984) 
Consensual misdemeanor references do not violate the 
Constitution. Emphasis placed on curative effects of parties’ 
consent and control by Article III judges. 


United States v. Jenkins, 734 F.2d 1322 (9th Cir. 1983), 
cert, denied, 469 U.S, 1217 (1985) 
Even though magistrate judges are Article I judges, § 636(a)(3) 
is constitutional. [Note: magistrate judges are considered 
adjuncts of Article III courts rather than Article I judges). 


10th Circuit: 

United States v. Benchek, 926 F.2d 1512 (10th Cir. 1991) 
Although court does not specifically address magistrate judge 
authority, abrogation of the former Rules of Procedure for the 
Trial of Misdemeanors before United States Magistrates and 
their inclusion in Fed. R. Crim. P. 58 gives a “trial judge" 
discretion to announce before trial how a sentence will be 
limited in event of conviction. Matter can be limited to a petty 
offense, thereby denying a jury trial request. 


United States v. Dobey, 751 F.2d 1140 (10th Cir. 1985), 
cert. denied, 474 U.S. 818 (1985) 


No violation of Article III by consensual reference of 
misdemeanor cases. Consent is valid waiver of right to trial 
before Article III judge. 


2. Sufficiency of Consent 


18 U.S.C. § 3401(b) states that a magistrate judge "shall not 
proceed to try the case unless the defendant...files a written consent 
to be tried before the magistrate [judge] that specifically waives 
trial, judgment, and sentencing by a judge of the district court." 
The statute obligates the magistrate judge to explain to each 
defendant that he or she has a right to trial before a district judge. 


1st Circuit: 
United States v. Bader, 

No. 81-3-C, slip op. (D. Mass. March 30, 1982) 
It is not reversible error or an unfair inducement for a 
magistrate judge to require defendants to sign waiver and 
consent form before him; such a requirement may help assure 
the magistrate judge that the waiver is knowing and voluntary. 
(Opinion available on LEXIS). 
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3d Circuit: 

United States v, Wright, 516 F. Supp. 1119 (B.D. Pa. 1981) 
Consent in a misdemeanor case was inadequate under 18 
U.S.C. § 3401(b). Parties must specifically waive right to trial 
by an Article III judge, and merely consenting to trial by a 
magistrate judge is insufficient. 


Sth Circuit: 

727 F. Supp. 1083 (E.D. Tex. 1989), 

affd, 897 F.2d 527 (Sth Cir.), cert. 

denied, 110 S. Ct. 2217 (1990) 

Failure to object to reference of misdemeanor case until after 
judgment is entered constitutes waiver. Under local court 
rules, special designation of magistrate judge to exercise 

misdemeanor jurisdiction is not necessary. 


3. Petty Offense Cases 


A petty offense case is defined at 18 U.S.C. § 19 as "a Class B 
misdemeanor, a Class C misdemeanor, or an infraction....". The 
maximum term of imprisonment is six months. 


1st Circuit: 

United States v. Glover, 381 F. Supp. 1139 (D. Md. 1974) 
Assistant U.S. attorney is not required at trial of petty offense 
cases before magistrate judge. No due process violation for 
non-attorney to prosecute petty offense cases. 


9th Circuit: 
United States v. Broers, 776 F.2d 1424 (9th Cir. 1985) 
Where magistrate judge neither conducted nor actively guided 
non-attorney Forest Service agent in prosecution for a petty 
‘offense case, fact that prosecutor was not an attorney did not 
violate due process. 


4. Contempt Cases 


A series of cases arising in the Third Circuit has held that a district 
judge may refer contempt of court actions as misdemeanor cases to 
a magistrate judge if the penalties imposed do not exceed those for 
a misdemeanor matter. The particular facts of the cases cited 
below involved civil disobedience to an order of the district court 
prohibiting demonstrations at a housing project. 
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United States v. Gedraitis, 690 F.2d 351 (3d Cir. 1982) 
Magistrate judge has authority under § 636(a)(3) to try 
contempt cases referred to magistrate judge with proviso that 
penalties do not exceed those for a misdemeanor. Section 
636(e) only applies to contempts committed before magistrate 


judges. 


United States v, Klose, 552 F. Supp. 982 (E.D. Pa. 1982) 
Magistrate judges have authority to try misdemeanor contempt 


matters for actions not occurring before them. 


United States v. Pyle, 518 F. Supp. 139 (E.D. Pa. 1981), affd, 
' 722 F.2d 736 (3d Cir. 1983) 


Magistrate judges have authority to try misdemeanor contempt 
matters. Section 636(e) merely prohibits magistrate judges 
from trying contempts committed in their own proceedings. 


5. Appeal of Magistrate Judge’s Decision 


4th Circuit: 

United States v. Jerge, 738 F. Supp. 181 (E.D. Va. 1990) 
District court sits as appellate court in appeals of magistrate 
judge’s decisions. Evidence is sufficient to sustain a guilty 
verdict if, viewed most favorably to the prosecution, the 
magistrate judge had a sufficient basis to find the defendant 
guilty beyond a reasonable doubt. 


United States v. Burgess, 602 F. Supp. 1329 (E.D. Va. 1985) 
Federal Rules of Appellate Procedure do not control appeals to 


district court; 18 U.S.C. § 3402 and Fed. R. Civ. P. 58 apply. 


9th Circuit: 
United States v. Lee, 786 F.2d 951 (9th Cir. 1986) 
Where magistrate judge "remanded" petty offense cases 
committed by civilians on military bases to military court, 
remand in effect was a dismissal of information appealable to 
the district court under Fed. R. Misd. 7(a). [Now Fed. R. Civ. 


P. 58(g)(2)(A)]. 


United States v. Wylder, 590 F. Supp. 926 (D. Or. 1984) 
District court judge’s scope of review of misdemeanor on appeal 
is the same as an appeal from the judgment of a district court 
judge’s decision to a court of appeals. De novo consideration is 
given to defendant’s legal claims. 
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e. PRISONER TRANSFERS TO OR FROM FOREIGN COUNTRIES 
[28 U.S.C. § 636(g) and 18 U.S.C. § 4108) 


The Federal Magistrates Act was amended in 1977 (Pub. L. No. 95- 
144) by adding § 636(g), authorizing magistrate judges to act pursuant 
to 18 U.S.C. §§ 4107, 4108 and 4109. Before a prisoner can transfer 
to or from the United States, a magistrate judge must personally inform 
the offender of the conditions of the transfer and determine that the 
offender understands and agrees to them. The magistrate judge must 
then verify that the offender voluntarily consents to the transfer. 


f. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties in 
addition to commissioner duties for district courts. These duties are not 
described in the Magistrates Act, and any statutes authorizing these 
duties do not specify the involvement of magistrate judges. The 
authority to perform these duties has not yet been addressed in case 
law, but is assumed by the courts in which magistrate judges are 
performing these duties to be derived from the general authority of the 
Magistrates Act and of the district court itself. This list should not be 
considered all-encompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 


* Agreements in Misdemeanor Cases to Defer Prosecution 


* Direct Probation Services to Conduct Presentence Investigation of 
Convicted Defendant 
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§ 3. NONDISPOSITIVE MATTERS UNDER 28 U.S.C. § 636(b)(1)(A) 


28 U.S.C. § 636(b)(1)(A) states that "a judge may designate a 
magistrate [judge] to hear and determine any pretrial matter pending 
before the court..." Several dispositive motions are excepted 
specifically from this provision. Such motions may be referred to 
magistrate judges pursuant to § 636(b)(1)(B). Thus, all matters which 
are deemed nondispositive of the case before the court may be referred 
to the magistrate judge under this provision. 


a. IN GENERAL 


Section 636(b)(1) begins with the phrase, "Notwithstanding any 
provision of law to the contrary". Both the House and Senate Reports 
to the 1976 revisions of the Magistrates Act contain the following 
statement: 


This language is intended to overcome any problem which 
may be caused by the fact that scattered throughout the 
code are statutes which refer to "the judge" or "the court". 
It is not feasible for the Congress to change each of those 
terms to read "the judge or a magistrate". It is, therefore, 
intended that the permissible assignment of additional duties 
to a magistrate shall be governed by the revised section 
636(b), "notwithstanding any provision of law" referring to 
"judge" or "eourt". 


H.R. Rep. No. 1609, 94th Cong., 2d Sess. 9 (1976); S. Rep. No. 625, 
94th Cong., 2d Sess. 7 (1976). This language is applicable to matters 
referred under both §§ 636(b)(1)(A) or (b)(1)(B). 


1. Authority of Magistrate Judge 


1st Circuit: 
United States v. Ecker, 923 F.2d 7 (1st Cir. 1991) 


Order of commitment by magistrate judge entered pursuant to 
18 U.S.C. § 4241 must be reviewed by the district judge under 
§ 636(b)(1) in order to be a final appealable order to the court 
of appeals. (No statement as to whether matter was referred 


under §§ 636(b)(1)(A) or (B)). 
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2d Circuit: 


Litton Industries v. Lehman Bros. Kuhn Loeb, 


124 F.R.D. 75 (S.D.N.Y. 1989) 
Magistrate judge may not use pressure tactics to coerce party 
into settling claim. No merit to contention that magistrate 
judge’s acceleration of deposition schedule in pretrial discovery 
order constitutes undue coercion. 


3d Circuit: 


In Re Kasper-Ansermet, 132 F.R.D. 622 (D.N.J. 1990) 


Motion to quash deposition subpoenas, issued pursuant to 28 
U.S.C. § 1782 [letters rogatory], referred to magistrate judge 
under 28 U.S.C. § 636(b)(1)(A). (Opinion of magistrate judge 
adopted by court- no discussion of magistrate judge authority). 


6th Circuit: 
Stanko v. Story, 928 F.2d 1133 (6th Cir. 1991) 


E 


Magistrate judges are empowered by 28 U.S.C. § 636(b)(1)(A) 
to make a finding regarding exhaustion in habeas corpus cases 
under 28 U.S.C. § 2241. 


.E.0.C. v. Keco Industries, 748 F.2d 1097 (6th Cir. 1984) 


Magistrate judge exceeded statutory authority by proceeding 
with a report and recommendation for summary judgment 
when original reference was pursuant to § 636(b)(1)(A). 


In Re Local Court of Pforzheim, 


130 F.R.D. 363 (W.D. Mich. 1989) 
Letters rogatory under 28 U.S.C. § 1782(a) assigned to 
magistrate judge appointed as "commissioner" for purposes of 
rendering judicial assistance. Magistrate judge authorized by 
28 U.S.C. § 636(b) [no further citation] to deny requested 
order for blood sample. 


Pauley v. United Operating Co., 


June 1991 


606 F. Supp. 520 (E.D. Mich. 1985) 
Although pretrial matters were originally referred pursuant to 
§ 636(b)(1)(A), magistrate judge acted properly in issuing a 
report and recommendation when it became apparent 
dispositive relief was in order. Order of reference amended 
nunc pro tunc by district judge. 
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9th Circuit: 


McKeever v. Block, 932 F.2d 795 (9th Cir. 1991) 
Magistrate judges can only sua sponte dismiss a complaint with 


leave to amend prior to the filing of an answer. 


Bhan v. NME Hospitals, 929 F.2d 1404 (9th Cir. 1991) 


Clearly erroneous standard of review is sufficient to prevent a 
§ 636(b)(1)(A) delegation to magistrate judge from constituting 
an unconstitutional delegation of authority. 


Ainsworth v. Vasquez, 759 F. Supp. 1467 (E.D. Cal. 1991) 
The court’s inherent powers, as well as its obligation and 


authority to achieve the rational ends of the law, are 
sufficiently broad to permit magistrate judge to perform a 
"Neuschafer" hearing, asking habeus corpus prisoner questions 
concerning unexhausted claims. 


Laxalt v. McClatchy, 109 F.R.D. 632 (D. Nev. 1986) 
Magistrate judge has discretion under § 636(b)(1)(A) to 


determine sequence to be followed in deciding issues raised in 
pretrial motion. Order requiring party to argue lack of 
jurisdiction issue at same time as discovery matter upheld by 
district court. 


11th Circuit: 


723 F. Supp. 1444 (M.D. Fla. 1989) 
Court will construe magistrate judge’s order to strike claim for 
punitive damages entered pursuant to § 636(b)(1)(A) as a 
recommendation on a motion to dismiss subject to de novo 
review. 


D.C. Circuit: 
Liberty Lobby v. Rees, 852 F.2d 595 (D.C. Cir. 1988), 
cert. denied, 489 U.S. 1010 (1989) 

Magistrate judge had no ne‘ i to consider issue of whether 
evidence was sufficient to avoid summary judgment, where 
reference was made only to determine discovery dispute. 
Magistrate judge’s statements on summary judgment issue are 
not binding on district courts summary judgment 
determination. 


June 1991 


db 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


126 F.R.D. 1 (D.D.C. 1989) 
Magistrate judge has discretion to allow filing of reply to 
motion for summary judgment in order to carry out judicial 
functions in governing pretrial matters for the efficient 
litigation of issues at trial. 


Nelson v. Nationwide Mortg. Corp., 
659 F. Supp. 611 (D.D.C. 1987) 


Although reference under § 636(b)(1)(A) did not include 
explicit authorization to issue a report and recommendation on 
a motion for class certification, such a reference is implicit in 
an order to resolve a discovery matter that hinges on the 
appropriateness of class certification. 


628 F. Supp. 378 (D.D.C. 1985), affd, 
809 F.2d 930 (D.C. Cir.), cert, denied, 481 U.S. 1049 (1987) 
While order of reference to conduct pretrial proceedings did not 
specifically authorize magistrate judge to hear and recommend 
dispositive motions such as summary judgment, to do so is an 
authorized element of pretrial proceedings in general. 


2. Procedural Requirements 


Fed. R. Civ. P. 72(a) governs nondispositive motion practice before 
magistrate judges. Proceedings before the magistrate judge are to 
be conducted "promptly." The rule states that the district judge to 
whom the case is assigned shall consider parties’ objections to the 
magistrate judge’s decision in a nondispositive matter "provided [the 
objections] are served and filed within 10 days after entry of the 
order..." 


lst Circuit: 


739 F. Supp. 666 (D. Me. 1990) 
Fed. R. Civ. P. 72(a) states that objections must be filed within 


ten days after entry of nondispositive order. 


2d Circuit: 


Katz v. Morgenthau, 892 F.2d 20 (2d Cir. 1989) 
No error for district court not to refer nondispositive motions 


to magistrate judge for more expeditious resolution. 
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102 F.R.D. 90 (E.D.N.Y. 1984) 
Oral determinations in discovery dispute constitute final orders 
under § 636(b)(1)(A). 


3d Circuit: 


109 F.R.D. 680 (E.D. Pa. 1986) 
District court has discretion to refer nondispositive pretrial 
matter to magistrate judge under § 636(b)(1)(B) for repoit and 
recommendation and de novo determination. 


9th Circuit: 
McKeever v. Block, 932 F.2d 795 (9th Cir. 1991) 
Prisoner petitioner's letter in response to dismissal by 
magistrate judge with leave to amend is not an adequate 
objection under rule 72(a). 


3. District Court’s Supervisory Authority 


Both § 636(b)(1)(A) and Fed. R. Civ. P. 72(a) provide that the 
district judge may reconsider, modify or set aside any portion of a 
magistrate judge’s order where it has been shown that the order is 
"clearly erroneous or contrary to law." The district judge retains 
general supervisory powers as well, including the power to rehear 


or reconsider any matter sua sponte. 


2d Circuit: 
Gay Men's Health Crisis v. Sullivan, 
733 F. Supp. 619 (S.D.N.Y. 1989) 
Magistrate judge’s discovery order denying defendant’s claims 
of governmental deliberative process privilege was remanded to 
magistrate judge for in camera review of disputed documents 
for discovery purposes. 


96 F.R.D. 152 (W.D.N.Y. 1982) 
Court may reconsider discovery matters under § 636(b)(1)(A) 
if a magistrate judge’s rulings are "clearly erroneous or contrary 
to law." In resolving discovery disputes, magistrate judges are 
afforded broad discretion which will be overruled only if 
abused. 
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7th Circuit: 

Tarkowski v. Pennzoil Co,, 100 F.R.D. 37 (N.D. Ill. 1983) 
Where parties attempted to "jump ship" after referral of all 
pretrial matters to magistrate judge by bringing discovery 
matters of first impression to the district judge, consideration 
would be given to Rule 37(a)(4) sanctions. 


10th Circuit: 


Comeau v. Rupp, 762 F. Supp. 1434,(D. Kan. 1991) 
The clearly erroneous standard of Rule 72(a) requires a district 


judge to affirm a nondispositive decision of a magistrate judge 
unless the court is left with the definite and firm conviction 
that a mistake has been committed. Since magistrate judges 
are afforded broad discretion in the resolution of nondispositive 
discovery disputes, the court will overrule the magistrate 
judge’s determination only if the discretion is abused. 


Leinweber v. BRB Contractors, 1991 U.S. Dist. LEXIS 5064, 
1991 WESTLAW 58370 (D. Kan. April 10, 1991) 


Court applies an abuse of discretion standard, which is the 
functional equivalent of the clearly erroneous standard for a 
magistrate judge’s order entered under § 636(b)(1)(A). 


United States v. Excellair, Inc., 
637 F. Supp. 1377 (D. Colo. 1986) 
District judge will treat party’s "motion to vacate" magistrate 
judge’s determination as a motion for reconsideration; failure 
to file within ten days precludes district court review. 
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4. Failure to Appeal to District Court 


The Magistrates Act is silent concerning the possible consequences 
of failing to object to a magistrate judge’s order in a nondispositive 
matter, but Fed. R. Civ. P. 72(a) makes review by the district judge 
contingent upon a party’s service and filing of objections "within 10 
days after entry of the order." Accordingly, most courts have held 
that objections to a magistrate judge’s order are waived if not made 
within 10 days after entry of the magistrate judge’s order. 


Supreme Court: 


Thomas v. Arn, 474 U.S. 140 (1985) 
Nothing in Magistrates Act or legislative history forbids 


application of waiver rule. 
3d Circuit: 


828 F.2d 1001 (3d Cir. 1987) 
Failure to object to § 636(b)(1)(A) ruling waives appellate 
review. 


5th Circuit: 


649 F.2d 1013 (Sth Cir. 1981) 
Failure to appeal to district court waives appellate review. 


Singletary v. B.R.X., 828 F.2d 1135 (5th Cir. 1987) 
No appellate jurisdiction unless court makes a finding of 


exceptional circumstances constituting a miscarriage of 
justice. 
Boren v. N.L. Industries, 889 F.2d 1463 (Sth Cir. 1989), 


cert, denied, 110 S. Ct. 3283 (1990) 
Failure to appeal to district court waives appellate review. 


9th Circuit: 
768 F.2d 1099 (9th Cir. 1985) 
Failure to file objections does not serve as waiver; language of 


§ 636(b)(1)(A) does not indicate that subsequent appeals 
barred by failure to object. 
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10th Circuit: 
Niehaus v. Kansas Bar Ass’n, 793 F.2d 1159 (10th Cir. 1986) 
Failure to file objections to magistrate judge’s § 636(b)(1)(A) 
order waives appellate review. 


5. Appellate Review 


Since orders in nondispositive pretrial proceedings are interlocutory 
and usually not considered final orders, review by the court of 
appeals is generally not permitted. 


3d Circuit: 


771 F.2d 796 (3d Cir. 1985) 
Magistrate judge’s temporary protective order issued pursuant 
to Fed. R. Civ. P. 26 is not a final order and is not a collateral 
order; thus review by court of appeals is not permitted. 


4th Circuit: 
Roundabush v. Troxler, 
1991 U.S. App. LEXIS 4661 (4th Cir. March 22, 1991) 
No final order or collateral order jurisdiction for appeal from 
magistrate judge’s order granting motion to depose party and 
staying matter for failure to exhaust state administrative 
remedies. 


5th Circuit: 
Colburn v. Bunge Towing, 883 F. 2d 372 (Sth Cir. 1989) 
Court of appeals is without jurisdiction where party failed to 
appeal magistrate judge’s nondispositive order, since district 
court has not issued a final order. 


7th Circuit: 
928 F.2d 241 (7th Cir. 1991) 
Finality doctrine of 28 U.S.C. § 1291 bars appeal of district 
court’s order of dismissal, since real dispute is about magistrate 
judge’s discovery order. 


8th Circuit: 
United States v. Brakke, 813 F.2d 912 (8th Cir. 1987) 
Pretrial orders are not final orders under 28 U.S.C. § 1291, and 
do not fall within collateral order exception to final judgment 
rule. No appellate jurisdiction. 
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b. PRETRIAL MATTERS 


32 


In the 1976 revisions to the Magistrates Act, Congress intended to 
clarify and further define duties which may be assigned to magistrate 
judges under section 636(b). Any pretrial matter referable pursuant 
to § 636(b)(1)(A) "includes a great variety of preliminary motions and 
matters which can arise in the preliminary processing of either a 
criminal or a civil case." H.R. Rep. No. 1609, 94th Cong., 2d Sess. 9 
(1976); S. Rep. No. 625, 94th Cong., 2d Sess. 7 (1976). 


Consequently, many pretrial motions and matters provided for by the 
federal rules of civil and criminal procedure are routinely referred to 
magistrate judges. A compilation of all such duties is beyond the scope 
of this study. However, this section and § 4, infra, discuss several 
duties that courts have addressed in case law. A common issue is 
whether such duties are considered to be dispositive or nondispositive 
of the case before the court. 


1. Temporary Restraining Orders and Protective Orders 
[Fed. R. Civ. P. 26(c) and 65] 


While petitions for temporary restraining orders pursuant to Fed. R. 
Civ. P. 65 are generally considered dispositive matters to be referred 
to magistrate judges pursuant to § 636(b)(1)(B), motions for 
protective orders under Fed. R. Civ. P. 26(c) are often considered 
nondispositive and may be handled by magistrate judges as a 
pretrial duty under § 636(b)(1)(A). 


1st Circuit: 
W. ories V. 
125 F.R.D. 10 (D. Mass. 1989) 
Magistrate judge is authorized to issue protective order to 
prevent disclosure of information which will cause competitive 
harm, and to grant motion to disqualify witness. (Opinion by 
magistrate judge). 


v. 
116 F.R.D. 36 (D. Mass. 1987) 
Magistrate judge has authority to issue nondispositive pretrial 
orders to prohibit or remedy litigation practices which raise 
ethical concerns. 
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3d Circuit: 


771 F.2d 796 (3d Cir. 1985) 
Magistrate judge authorized to issue Fed. R. Civ. P. 26 
protective order to prevent party from releasing discovery 
information to public. Temporary pretrial discovery order does 
not reach merits. 


1991 U.S. Dist. LEXIS 926 (D.N.J. 1991) 
Magistrate judge has nondispositive § 636(b)(1)(A) authority 
to deny motion for protective order pursuant to Rules of 
Professional Conduct to bar counsel from ex parte contacts and 
to establish guidelines through which counsel may engage in 
such conduct. 


6th Circuit: 
Affeldt v. Carr, 628 F. Supp. 1097 (N.D. Ohio 1985), affd, 
827 F.2d 769 (6th Cir. 1987), cert. 
denied, 484 U.S. 1067 (1988) 
Gag orders and orders disqualifying counsel are nondispositive 
pretrial matters and within magistrate judge’s prerogative to 
maintain appropriate decorum and to protect litigants from 


prejudice. 
7th Circuit: 


727 F. Supp. 371 (N.D. Ill. 1989) 
Preliminary injunctions are dispositive matters. Temporary 
restraining orders are generally nondispositive sanctions which 
at some point can become coercive temporary preliminary 
injunctions. Magistrate judges may preside over motions for 
injunctive relief on a report and recommendation basis. 


10th Circuit: 
Bryant v. Hilst, 136 F.R.D. 487 (D. Kan. 1991) 
Court treats as nondispositive a magistrate judge’s ruling on a 
motion for a _ protective order preventing ex parte 
communications by counsel with opposing party’s witnesses. 


Laxalt v. McClatchy, 116 F.R.D. 455 (D. Nev. 1986) 
Magistrate judge has authority to issue protective orders based 


on irrelevancy and on statutory and common law executive 
privilege. 


June 1991 33 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


D.C. Circuit: 
In Re Rafferty, 864 F.2d 151 (D.C. Cir. 1988) 
Magistrate judge exceeded authority under § 636(b)(1)(A) by 
issuing protective order preventing petitioner from disclosing 
information obtained prior to litigation to third parties. 


Weil v. Markowitz, 108 F.R.D. 113 (D.D.C. 1985) 
Magistrate judge has authority to issue postjudgment collateral 


discovery order concerning protective order for non-party 
witness, even though appeal from district court’s declaratory 


judgment was pending before court of appeals. 
2. Motions for Leave to Amend and Orders for Remand 


lst Circuit: 
Walker v. Union Carbide Corp., 630 F. Supp. 275 (D. Me. 1986) 


Magistrate judge’s order on motion to amend complaint with 
a nondiversity defendant and subsequent order remanding case 
to state court are nondispositive. 


Jacol Mintz, Levin, Cohn P.C 
594 F. Supp. 583 (D. Me. 1984) 
Motion to amend and motion to strike joinder of nondiversity 
parties, resulting in remand order to state court, is 
nondispositive. 


icchese v. Catania S. ; 

440 F. Supp. 461 (D. Mass. 1977) 
Although motion to remand to state court could have been 
referred to magistrate judge under § 636(b)(1)(A) as a 
nondispositive matter, court has discretion to make reference 
under § 636(b)(1)(B) for report and recommendation. 


2d Circuit: 
1 Electric Corp. v. Si I 
121 F.R.D. 26 (W.D.N.Y. 1988) 
Motion to amend to add nondiverse party is nondispositive, 
even if it results in state court remand order, because original 
defendant is not prejudiced and order conserves scarce judicial 
resources. 
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131 F.R.D. 467 (W.D. Pa. 1990) 
Remand to state court does not dispose of party's claim or 
defense; thus magistrate judge authorized to issue final order 
remanding case. District judge reviews such order under clearly 
erroneous standard. 


753 F. Supp. 148 (D.N.J. 1990) 
Remand issue is a dispositive matter. Magisirate judge 
exceeded authority under either §§ 636(b)(1)(A) or (B) by sua 
sponte ordering remand. District court must first designate 
matter for report and recommendation. 


North Jersey Sav. & Loan v. Fidelity & Deposit Co., 
125 F.R.D. 96 (D.N.J. 1988) 


Motion for remand is subject to final determination by 
magistrate judge as nondispositive. Order is subject to clearly 
erroneous/contrary to law review since Magistrates Act 
preempts appeal restrictions imposed by 28 U.S.C. § 1447(d). 


5th Circuit: 
Gray v. First Nat. Bank of Louisville, 
1991 U.S. Dist. LEXIS 1121 (E.D. La. 1991) 
Denial of party’s motion to amend pursuant to rule 15(a) is 
nondispositive matter subject to clearly erroneous review. 


; Mississippi P & Ligl 
722 F. Supp. 298 (S.D. Miss. 1989) 


Motion to amend complaint, resulting in remand for lack of 
subject matter jurisdiction, is treated as nondispositive. 


6th Circuit: 
Ball v. Martin Marietta M ia Specialti 
130 F.R.D. 77 (W.D. Mich. 1990) 
Magistrate judge may issue remand order referred pursuant to 
§ 636(b)(1)(A) and may entertain motion to reconsider while 
remand order is appealed to district court. (Opinion by 


magistrate judge). 
9th Circuit: 


768 F.2d 1099 (9th Cir. 1985) 
Motion to amend complaint is treated as nondispositive. 
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3. Motions to Intervene 
2d Circuit: 


751 F. Supp. 1060 (E.D.N.Y. 1989) 
Motion to intervene is not dispositive of a claim or defense of 
a party under Fed. R. Civ. P. 72(a) and can be referred 
pursuant to § 636(b)(1)(A) referral. 


5th Circuit: 


621 F. Supp. 718 (S.D. Miss. 1985) 
Denial of motion to intervene and allowance of amicus curiae 
status of third party is equivalent to involuntary dismissal, even 
though original suit remains for adjudication. Magistrate judge 
thus had no authority to act on the motion. 


4. Motions to Strike 


Singh v. Superi ting School C 
593 F. Supp. 1315 (D. Me. 1984) 


Motion to strike punitive damages was properly acted upon by 
the magistrate judge under § 636(b)(1)(A) since it was not one 
of the pretrial motions excepted in subsection (A) from referral 


to magistrate judges. 
5. Discovery Motions and Orders 


1st Circuit: 
Wang Lal , CFR Associ 
125 F.R.D. 10 (D. Mass. 1989) 
Motion to disqualify expert witness is valid nondispositive 
pretrial matter. (Opinion by magistrate judge). 


117 F.R.D. 30 (D.P.R. 1987) 


Magistrate judge has authority under § 636(b)(1)(A) to order 
compliance with subpoena duces tecum issued in another 
district during multi-district litigation. (Opinion by magistrate 
judge). 


Fischer v. McGowan, 585 F. Supp. 978 (D.R.I. 1984) 
Motion to compel nonparty deponent to reveal confidential 


sources is nondispositive pretrial discovery matter. 
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2d Circuit: 


1991 U.S. Dist. LEXIS 840 (S.D.N.Y. 1991) 
Court can grant Fed. R. Civ. P. 26(c) motion that deposition of 


pro se plaintiff take place with magistrate judge present in 
order to ensure that plaintiff does not resist legitimate lines of 


inquiry. 


Litton Industries v. Lehman Bros, Kuhn Loeb, 
124 F.R.D. 75 (S.D.N.Y. 1989) 


Magistrate judges afforded broad discretion in resolving 
discovery disputes. Motions objecting to discovery orders do 
not automatically stay parties’ obligations under those orders. 


Nikkal Industri Salton, | 
689 F. Supp. 187 (S.D.N.Y. 1988) 
Motion to disqualify witness is nondispositive pretrial resolution 
of discovery dispute. 


4th Circuit: 
FDIC v. United States, 527 F. Supp. 942 (S.D. W.Va. 1981) 
Order by magistrate judge denying discovery on basis of 
attorney-client privilege is nondispositive. 


Sth Circuit: 
Thibodeaux v. Greenhill Petroleum, 1991 U.S. Dist. LEXIS 5596, 
1991 WESTLAW 68348 (E.D. La. April 23, 1991) 
Court treats magistrate judge’s order for an independent 
medical examination of a party under Fed. R. Civ. P. 35(a) as 
nondispositive. (No discussion of magistrate judge authority). 


6th Circuit: 
1991 U.S. Dist. LEXIS 654 (W.D. Mich. 1991) 
Order denying motion to compel discovery on basis that 
material protected by attorney-client privilege is nondispositive. 


Affeldt v. Carr, 628 F. Supp. 1097 (N.D. Ohio 1985), affd, 
827 F.2d 769 (6th Cir. 1987), cert. 
denied, 484 U.S. 1067 (1988) 
Order disqualifying counsel is a nondispositive pretrial matter 
and within court’s power to regulate the professional conduct 
of attorneys admitted to its bar. 
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Paul United © ing C 
606 F. Supp. 520 (E.D. Mich. 1985) 

Ordering defendant to appear at pretrial discovery hearing is an 

act within authority of magistrate judge under § 636(b)(1)(A). 


7th Circuit: 


871 F.2d 648 (7th Cir. 1989) 
Magistrate judge authorized to issue rule 16 order requiring 
attendance at pretrial conference of parties with capability to 
settle. 


9th Circuit: 


Ainsworth v. Vasquez, 759 F. Supp. 1467 (E.D. Cal. 1991) 
In death penalty habeas corpus cases, magistrate judges may 


exercise the inherent powers of the court, as well as the 
obligation and authority to achieve the rational ends of the 
law, to issue nondispositive orders to set Neuschafer hearings. 


(See Neuschafer v. Whitley, 860 F.2d 1470 (9th Cir. 1988); 
hearings are held to inquire into the existence of all exhausted 


and unexhausted claims). 


D.C. Circuit: 
Federal S & L Ins. v. Commonwealth Land Title Ins., 
130 F.R.D. 507 (D.D.C. 1990) 
Motion to "reconsider" which merely brings to magistrate 
judge’s attention dc’: ery documents not previously considered 
is not an appeal 1 i:der Fed. R. Civ. P. 72(a) and need not be 
filed within ten days as required under that rule. 


6. Attorney Sanctions and Fees 


2d Circuit: 


Thomas E. Hoar, Inc. v, Sara Lee Comp. 900 F.2d 522 (2d Cir.), 
cert, denied, 111 S. Ct. 132 (1990) 
Imposition of rule 37 monetary sanctions usually considered 


nondispositive matter. Some rule 37 evidentiary sanctions may 
be considered dispositive. 


Cullins v. Heckler, 108 F.R.D. 172 (S.D.N.Y. 1985) 


Imposition of discovery sanctions pursuant to rule 37 is 
somewhat analogous to contempt sanctions imposed pursuant 
to § 636(e). Rule 37 sanctions are an exceptional type of 
pretrial matter. (Court does not determine whether subsection 
(A) or (B) of § 636(b)(1) applies to magistrate judge’s order). 
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Sth Circuit: 

John v. State of Louisiana, 899 F.2d 1441 (Sth Cir. 1990) 
Magistrate judge may preside over proceeding to determine 
sanctions against attorney under either §§ 636(b)(1)(A) or 
(b)(3). 


6th Circuit: 
V. 


Ce) 

881 F.2d 330 (6th Cir. 1989) 

Dicta: not clear that referral to magistrate judge of 42 U.S.C. 
§ 406(b) attorney fees matter in social security case is proper 
in light of limited district court review; Gomez v. United States, 
490 U.S. 858 (1989), prevents district court from abdicating its 
obligations. 


Upjohn Co. v. Aetna Casualty, 
1991 U.S. Dist. LEXIS 662 (W.D. Mich. 1991) 


Magistrate judge authorized to issue nondispositive order 
determining that communications by one party with former 
employees of another party were unethical under Michigan 
Rules of Professional Conduct. 


Affeldt v. Carr, 628 F. Supp. 1097 (N.D. Ohio 1985), affd, 
827 F.2d 769 (6th Cir. 1987), cert. 
denied, 484 U.S. 1067 (1988) 
Order disqualifying counsel and gag order are nondispositive 
pretrial matters and within court’s power to regulate the 
professional conduct of attorneys admitted to its bar and to 
maintain decorum. 


Oth Circuit: 
Maisonville v. F2 America, Inc., 902 F.2d 746 (9th Cir. 1990), 
cert. denied, 111 S. Ct. 674 (1991) 
Rule 11 sanctions are nondispositive matters, receiving a clearly 
erroneous standard of review. 


10th Circuit: 
Bergeson v. Dilworth, 749 F. Supp. 1555 (D. Kan. 1990) 
Rule 11 sanctions are dispositive only if they are dispositive of 
a party’s claim or defense. Attorney sanctions are properly 
referred as nondispositive matters. 
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United States v. Excellair, Inc., 
637 F. Supp. 1377 (D. Colo, 1986) 


Rule 11 sanctions are not excepted from § 636(b)(1)(A) and 
reference to magistrate judge is within court’s authority. 


11th Circuit: 
King v. Thornburgh, 762 F. Supp. 336 (S.D. Ga. 1991) 


It is not a normal judicial function for a magistrate judge to 
direct the arrest of an attorney for failure to appear at a 
scheduled hearing. 


7. Motions to Proceed In Forma Pauperis 


5th Circuit: 


Hodge v. Prince, 730 F. Supp. 747 (N.D. Tex. 1990), affd, 
923 F.2d 853 (Sth Cir. 1991) 


Prisoner’s in forma pauperis motion made pursuant to 18 U.S.C. 
§§ 1825 and 1915 for nonpayment of fees to issue subpoena 
duces tecum for production of documents is a nondispositive 
matter under 28 U.S.C. § 636(b)(1)(A). 


6th Circuit: 


Woods v. Dahlberg, 894 F.2d 187 (6th Cir. 1990) 


Denial of motion to proceed in forma pauperis is the functional 
equivalent of an involuntary dismissal; magistrate judge must 
proceed under § 636(b)(1)(B). 


8. Sufficiency of Pleas 


United States v. Rojas, 898 F.2d 40 (Sth Cir. 1990) 
Magistrate judge may preside over evidentiary hearing to 
determine voluntariness of defendant's guilty plea. Matter is 
considered a nondispositive pretrial motion handled pursuant 
to § 636(b)(1)(A). 


9. Grand Jury Proceedings 


2d Circuit: 
United States v. Diaz, 922 F.2d 998 (2d Cir. 1990), 
cert. denied, 111 S. Ct. 2035 (1991) 
Any limitations of Jury Act, 28 U.S.C. 1865(a), overridden by 
§ 636(b)(1)(A). Selection and empanelment of grand jury is a 
nonsubstantive, ministerial task. 
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In Re Grand Jury Subpoena, 118 F.R.D. 558 (D. Vt. 1987) 
Motion to quash grand jury subpoena referred to magistrate 
judge pursuant to 28 U.S.C. § 636(b)(1)(A). Language of Fed. 
R. Crim. P. 17(g) implies need for judicial review and a court 


order before a grand jury witness can be found in contempt for 
failure to obey a grand jury subpoena. 


7th Circuit: 


615 F. Supp. 68 (W.D. Wis. 1985) 
Dicta: [t is not likely that Congress intended to include matter 
arising in grand jury proceedings within the category of pretrial 
matters under § 636(b)(1)(A). [But magistrate judge’s authority 
upheld under 28 U.S.C. § 636(b)(3); see § 6(b)(3), infra) 


c. POSTJUDGMENT DUTIES 


Although § 636(b)(1)(A) specifically refers to designating magistrate 
judges to "hear and determine any pretrial matter," courts occasionally 
utilize the section to refer certain postjudgment duties to magistrate 
judges. Postjudgment matters are also referred on occasion under 28 
U.S.C. § 636(b)(3). See § 6, infra. 


1. Attorney Sanctions and Fees 


2d Circuit: 
West v. Redman, 530 F. Supp. 546 (D. Del. 1982) 
Motions for statutory attorney fees referred post-trial are 
dispositive matters properly referred under § 636(b)(1)(B). 
Statutory fees are integral to overall relief claimed, not a 
collateral matter. 


5th Circuit: 
649 F.2d 1013 (Sth Cir. 1981). 
Fact that rule 37(a)(4) hearing on issue of expenses including 
attorney fees was not conducted by magistrate judge until after 
suit dismissed did not affect the validity of magistrate judge’s 
ruling. 
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7th Circuit: 


638 F. Supp. 289 (N.D. Ill. 1986) 
Action for attorney fees in collecting judgment can be 
considered pretrial matter akin to a nondispositive motion, 
since it is severable from main legal issues at trial. District 
court applies "clearly erroneous" rather than "de novo" review. 


10th Circuit: 
749 F. Supp. 1555 (D. Kan. 1990) 
"Pretrial" is not defined in respect to the time of trial, but 
rather as a matter unconnected to the issues litigated at trial. 
Rule 11 attorney sanctions are collateral issues and can 
properly be determined after trial and while judgment is on 


appeal. 
2. Discovery Orders 


oe Circuit: 


649 F, 2d 1013 (5th Cir. 1981) 
Rule 37(a)(4) discovery sanctions entered after judgment are 
still pretrial matters. Magistrate judge expressly reserved ruling 
after pretrial hearing. 


D.C. Circuit: 


Weil v. Markowitz, 108 F.R.D. 113 (D.D.C. 1985) 
Magistrate judge has authority to issue postjudgment collateral 


discovery order concerning protective order for non-party 
witness, even though appeal from district court’s declaratory 
judgment was pending before court of appeals. (Opinion by 
magistrate judge). 


3. Default Judgments 
Parks v. Collins, 761 F.2d 1101 (Sth Cir. 1985) 


Magistrate judges are not authorized to hear or determine a 
Rule 60(b) motion to set aside a default judgment since it is 
not a pretrial motion. 
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4. Appointment of Receiver 


589 F. Supp. 390 (E.D. Mich. 1984) 
Magistrate judge permitted to preside over postjudgment 
collection proceedings under either §§ 636(b)(3) or (b)(1)(A). 
Postjudgment proceedings are distinguishable from prohibited 
dispositive relief. Section 636(b)(1)(A) only prohibits coercive 
orders compelling or prohibiting participants’ conduct and 
establishing rights and obligations of the parties. 


d. DISPOSITTVE OR "EXCEPTED" MATTERS 


Although a variety of dispositive motions such as motions for summary 
judgment, motions to suppress evidence in criminal cases, and motions 
to dismiss are specifically excepted from 28 U.S.C. § 636(b)(1)(A), 
some courts have attempted to refer such motions for proceedings by 
magistrate judges pursuant to this section. By and large such referrals 
are overturned by appellate courts as exceeding the authority granted 
under the Magistrates Act. [See § 4, infra, regarding the referral of 
dispositive motions to magistrate judges]. 


1. Motions for Summary Judgment 


6th Circuit: 


E.E.0.C. v. Keco Industries, 748 F.2d 1097 (6th Cir. 1984) 
Magistrate judge exceeded statutory authority by proceeding 
with a report and recommendation for summary judgment 
when original reference was pursuant to § 636(b)(1)(A). 


7th Circuit: 

Williams v. Marsh, No. 82 C 6018, slip op. (N.D. Ill. 1986) 
After decision in Title VII case is issued by magistrate judge 
sitting as special master, magistrate judge in best position to 
rule on motion for summary judgment. Should magistrate 
judge’s authority under § 636(b)(1)(A) be inappropriate, 
reference is also made under § 636(b)(3). 


D.C. Cireuit: 
Applegate v. Dobrovir, 628 F. Supp. 378 (D.D.C. 1985), affd, 
809 F.2d 930 (D.C. Cir.), cert. denied, 481 U.S. 1049 (1987) 
While order of reference to conduct pretrial proceedings did 
not specifically authorize magistrate judge to hear and 
recommend dispositive motions such as summary judgment, to 
do so is an authorized element of pretrial proceedings in 
general. 
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2. Motions to Suppress 
7th Circuit: 


622 F. Supp. 908 (W.D. Wis. 1985), affd and remanded on 
other grounds, 805 F.2d 256 (7th Cir. 1986) 


Although a motion for return of seized property is not a 
pretrial matter under § 636(b)(1), it is made after seizures that 
do not lead directly to indictment and trial and thus magistrate 
judge is empowered by implication to exercise § 636(b)(1)(B) 
authority to issue report and recommendation. Once indicted, 
matter would be motion to suppress. 


11th Circuit: 
United States v. Solomon, 728 F. Supp. 1544 (S.D. Fla. 1990) 
Motion to suppress is nondispositive, requiring less than de 


novo review under local court rules. [Note: court’s decision 
appears directly contrary to the language of § 636(b)]. 


3. Dismissals with Prejudice 


2d Circuit: 

Zises v. Dept. of Social Services, 112 F.R.D. 223 (E.D.N.Y. 1986) 
Court will treat order as a dispositive § 636(b)(1)(B) 
recommendation, where magistrate judge issued dismissal with 
prejudice under rule 37 of the Federal Rules for Civil Procedure 
for a wilful and contumacious refusal to obey a discovery order. 


5th Circuit: 


Montgomery v. Thompson, 
1991 U.S. Dist. LEXIS 5525 (S.D. Ala. April 19, 1991) 


Since it is not an excepted motion under § 636(b)(1)(A), a 
magistrate judge has authority to issue a nondispositive order 
upon petitioner’s voluntary motion to dismiss without prejudice. 
(Opinion by magistrate judge). 


8th Circuit: 
Roberts v. Manson, 876 F.2d 670 (8th Cir. 1989) 


Reference for pretrial duties does not extend to trial on merits, 
including a dismissal with prejudice. 
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9th Circuit: 
McKeever vy. Block, 932 F.2d 795 (9th Cir. 1991) 
Magistrate judges can dismiss complaints with leave to amend 
under § 636(b)(1)(A) if district judge reviews that decision 
before dismissing the entire action. 


10th Circuit: 
Donovan v. Gingerbread House, Inc., 106 F.R.D. 57 (D. Colo. 

1985), revd on other grounds, 907 F.2d 115 (10th Cir. 1989) 

Magistrate judge does not have authority to dismiss action 

involuntarily as a discovery sanction pursuant to rule 

37(b)(2)(C). Court will treat magistrate judge’s order as a 

report and recommendation, applying de novo review under an 

arbitrary and capricious standard. 


560 F. Supp. 236 (D. Kan. 1983) 
While § 636(b)(1)(A) prevents magistrate judges from 
disposing of cases on the merits, it does not preclude Fed. R. 
Civ. P. 37(b) sanctions. Here, striking a party’s counterclaim 
is not a decision on the merits. District court retains 
responsibilities for reconsideration/clearly erroneous review. 


4. Class Actions 


Sperling v. Hoffman-La Roche, 118 F.R.D. 392 (D.N.J. 1988), 
aff'd in part, rev'd in part on other grounds, 862 F.2d 439 


(3d Cir.), aff'd and remanded, 493 U.S. 165 (1989) 
Mocions in putative class action concerning propriety of court’s 
notice to potential class members, class certification, propriety 
of communications between attorneys and class members, and 
discovery will be given de novo review on questions of law, 
even though some matters may be nondispositive. 


e. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties analogous 
to non-case-dispositive duties for district courts. These duties are not 
described in the Magistrates Act, and any statutes authorizing these 
duties do not specify the involvement of magistrate judges. The 
authority to perform these duties has not yet been addressed in case 
law, but is assumed by the courts in which magistrate judges are 
performing these duties to be derived from the general authority of the 
Magistrates Act and of the district court itself. This list should not be 
considered all-encompassing. 
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The Judicial Conference Committee on the Administration of the 


Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 


Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 


* Pretrial Conferences, Felony 
(Fed. R. Crim. P. 17.1). 


* Omnibus Hearings, Felony 
(Post-arraignment pretrial conferences between parties for the final 
preparation of a case for trial). 


* Pretrial Conferences, Civil 
(Fed. R. Civ. P. 16(b)). 


* Calendar Calls 

* Status Conferences 

* Supervision of Court Calendars 

* Writs of Habeas Corpus Ad Testificandum and Ad Prosequendum 


* Settlement Conferences 
(Fed. R. Civ. P. 16(a)(5)). 


* Pretrial Case Management 
(All case-dispositive and non-case-dispositive pretrial matters are 
handled by magistrate judges under §§ 636(b)(1)(A) and (B)). 


* Final Pretrial Conference 
(Fed. R. Civ. P. 16(d)). 


* Waivers of Indictment 


* Determination of Costs of Investigation and Prosecution 
(21 U.S.C. §§ 630(b)(3) and 844). 


* Appointment of Persons to Serve Process 
(Fed. R. Civ. P. 4(c)(3)). 
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§ 4. DISPOSITTVE MATTERS UNDER 28 U.S.C. § 636(b)(1)(B) 


28 U.S.C. § 636(b)(1)(B) states as follows: 


[A] judge may also designate a magistrate [judge] to 
conduct hearings, including evidentiary hearings, and to 
submit to a judge of the court proposed findings of fact and 
recommendations for the disposition, by a judge of the 
court, of any motion excepted in subparagraph (A), of 
applications for posttrial relief made by individuals convicted 
of criminal offenses and of prisoner petitions challenging 
conditions of confinement. 


The statute thus provides that magistrate judges may be designated to 
preside over preliminary proceedings in a variety of matters which are 
dispositive of the case before the court. The ultimate adjudicatory 
power over dispositive motions, habeas corpus and prisoner petitions, 
however, is exercised by a district judge. 


a. IN GENERAL 


1. Authority of Magistrate Judge 


2d Circuit: 
Katz v. Molic, 128 F.R.D. 35 (S.D.N.Y. 1989), affd, 
909 F.2d 1473 (2d Cir. 1990) 
General pretrial order referring matters to magistrate judge 
does not enable magistrate judge to determine dispositive 
motions without a specific order of reference pursuant to 
section 636(b)(1)(B). 


Langley v. Coughlin, 715 F. Supp. 522 (S.D.N.Y. 1989) 
Magistrate judge’s report denying summary judgment motion 
did not exceed order of reference for "all pretrial matters 
including...class definition...except that questions relating to 
defendant’s immunity are not included in this reference". 


3d Circuit: 
v. Governor's V 
925 F.2d 71 (3d Cir. 1991) 
Magistrate judge can raise issue of lack of jurisdiction sua 
sponte at any time; recommendation is for failure to state a 
claim. 
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753 F. Supp. 148 (D.N.J. 1990) 
Magistrate judge has no authority to reconsider report and 
recommendation. All objections are filed with district court. 


4th Circuit: 
Branning v. Morgan Guar. Trust Co., 
739 F. Supp. 1056 (D.S.C. 1990) 
District judge accepts magistrate judge’s treatment of motion to 
dismiss as motion for summary judgment after parties 
submitted materials outside scope of the pleadings. 


Grandison v. Miller, 722 F. Supp. 1243 (D. Md. 1988) 


No error in magistrate judge’s decision to hold an in camera 
hearing to determine whether the identity of a confidential 
informant should be released in a separate civil action. 


5th Circuit: 
Hay v. Waldron, 834 F.2d 481 (Sth Cir. 1987) 
Where magistrate judge reserved issue for future determination 
yet included findings and conclusions on that issue in report to 
district court, magistrate judge’s findings were clearly premature 
and required reversal and remand to permit litigation on 
reserved issue. 


8th Circuit: 
Thompson v. Nix, 897 F.2d 356 (8th Cir. 1990) 
Clear error for inadvertent inclusion of evidence from different 
case in magistrate judge’s report, even though no objections 
were filed; court of appeals remands for resubmission to 
magistrate judge. 


11th Circuit: 
Moore v. Morgan, 922 F.2d 1553 (11th Cir. 1991) 
Government defendants’ failure to plead qualified immunity 
defense at first hearing constitutes a waiver, despite magistrate 
judge’s sua sponte order granting second supplemental hearing 
to take additional evidence. 


2. Procedural Requirements 


Fed. R. Civ. P. 72(b) sets forth the procedural requirements for 
courts and parties to follow when dispositive matters are referred 
to magistrate judges pursuant to § 636(b)(1)(B). 
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Sth Circuit: 


811 F.2d 925 (Sth Cir. 1987) 
Good practice indicates that referrals state plainly under which 


statutory provision court is proceeding. 


Archie v. Christian, 808 F.2d 1132 (Sth Cir. 1987) (en banc) 
Good practice indicates that referrals state plainly under which 


statutory provision court is proceeding. 


7th Circuit: 


Silberstein v. Silberstein, 859 F.2d 40 (7th Cir. 1988) 
District judge should ensure record includes reference order 


plainly stating statutory provision under which he or she is 


proceeding. 


11th Circuit: 


Jeffrey S. v. State Bd. of Educ., 896 F.2d 507 (11th Cir. 1990) 
Referral to magistrate judge need not be in writing. 


3. District Court’s Supervisory Authority 


2d Circuit: 

Miles v. Kelly, 692 F. Supp. 162 (W.D.N.Y. 1988) 
Recommendation on habeas corpus petition remanded by 
district judge in light of panel split in circuit, one of which 
magistrate judge relied upon in his report, for further 
recommendations. 


3d Circuit: 
Delco Wire & Cable, Inc. v. Weinberger, 
109 F.R.D. 680 (E.D. Pa. 1986) 
District judge has discretion to refer nondispositive pretrial 
matter to magistrate judge under § 636(b)(1)(B) for report and 


recommendation. 
4th Circuit: 
Daye v. opaedic Assoc. of Vi 


924 F.2d 1051 (4th Cir. 1991) 
Court of appeals has no jurisdiction, either as a final order or 


an interlocutory appeal, to hear "appeal" of district court’s order 
referring matter to magistrate judge. (Text in WESTLAW). 


June 1991 49 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


5th Circuit: 
United States v. Bartholomew, 
1991 U.S. Dist. LEXIS 3552 (E.D. La. March 18, 1991) 
Court vacated a § 636(b)(1)(B) reference after determining 
that a federal evidentiary hearing was not necessary and that 
claim could be dismissed for reasons stated by the district 


judge. 


Cooley vy. Foti, 1988 WESTLAW 10166 (E.D. La. 1988) 
It is implicit in statutory scheme and a matter of common 
practice in this district for the district court to have the power 
to withdraw a § 636(b) reference, applying the same standards 
as for § 636(c). 


Elzy v. Blackburn, 
Civil Action No. 85-4972, slip op. (E.D. La. Dec. 22, 1986) 


Reference to magistrate judge under § 636(b)(1)(B) for an 
evidentiary hearing in a 28 U.S.C. § 2254 habeas matter 
revoked after review of entire record allowed district court 
judge to determine that the record was sufficient for the 
purpose of adjudicating prisoner petitioner’s application. 


9th Circuit: 
United States v. DeCoito, 764 F.2d 690 (9th Cir. 1985) 
Even if district judge received or signed report and 
recommendation before it was filed or before copies were sent 
to parties, there is no reversible error. 


United States v. Barney, 568 F.2d 134 (9th Cir.), 
cert. denied, 435 U.S. 955 (1978). 
Ten day period to file objections under § 636(b)(1)(B) is a 
maximum, not a minimum. The district judge may require a 
response within a shorter period if exigencies of the calendar 
demand it. 


4. lime to File Objections 


28 U.S.C. § 636(b)(1) provides that "[w]ithin ten days after being 
served with a copy, any party may serve and file written objections 
to such proposed findings and recommendations as provided by 
rules of court." Fed. R. Civ. P. 72(b) governs dispositive motion 
practice before magistrate judges. 
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1st Circuit: 
Combustion Engineeri Miller Hydro G 
739 F. Supp. 666 (D. Me. 1990) 
Fed. R. Civ. P. 6(e) allows three days for mail service to extend 
time in which to file objections to magistrate judge’s dispositive 
orders. Fed. R. Civ. P. 72(b) requires filing of objections within 
ten days after being served with magistrate judge’s report. 


2d Circuit: 
Wesolek v. Canadair, Ltd., 838 F.2d 55 (2d Cir. 1988) 
District court has discretion under Fed. R. Civ. P. 6(b) to 
permit extension of ten day limit to file objections to magistrate 
judge’s report and recommendations. Movant must assert 
excusable neglect before district court. District court’s decision 
reviewed under an abuse of discretion standard by court of 


appeals. 
Harb v. Gallagher, 131 F.R.D. 381 (S.D.N.Y. 1990) 


Requests for extensions of time to file objections to the 
magistrate judge’s recommendations should be made to district 
court judge and not to magistrate judge. 


3d Circuit: 

United States v. Moores, 620 F. Supp. 241 (D.P.R. 1985) 
The time between the filing of pretrial motions with a 
magistrate judge and the prompt disposition of those motions 
is excludable under the Speedy Trial Act, 18 U.S.C. § 
3161(h)(1)(F). Ten days in which to object to a report and 
recommendation issued pursuant to 28 U.S.C. § 636(b)(1)(B) 
are also excludable. District court has additional excludable 30 
days to review objections to magistrate judge’s report. 


4th Circuit: 
United States v. Rice, 741 F. Supp. 101 (W.D.N.C. 1990) 
Dispositive motions must be filed within ten days after service 
of order. Exclude weekends/holidays under Fed. R. Crim. P. 
45(a) and three days for mail service under Rule 45(e). 


5th Circuit: 
Cay v. Estelle, 789 F.2d 318 (Sth Cir. 1986) 
District court has discretionary authority to allow a party, a pro 
se prisoner, to file objections after ten days under Rule 6(b). 
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6th Circuit: 


Patterson v. Mintzes, 717 F.2d 284 (6th Cir. 1983) 
No bar to appellate review when district court exercises 


discretion under Fed. R. Civ. P. 6(b) to accept pro se objections 
filed beyond ten days. 


7th Circuit: 
United States v. Asubonteng, 895 F.2d 424 (7th Cir.), 
cert. denied, 110 S. Ct. 1830 (1990) 

Magistrate judge authorized under 18 U.S.C. § 3161(h)(8)(A) 
to continue case sua sponte and exclude continuance from 
Speedy Trial Act computation. Court will not disturb 
magistrate judge’s decision absent an abuse of discretion and 
a showing of prejudice. 


United States v. Thomas, 788 F.2d 1250 (7th Cir.), 
cert. denied, 479 U.S. 853 (1986) 
In Seventh Circuit, ten days to object to a § 636(b)(1)(B) 
motion is not automatically excludable under the Speedy Trial 
Act. Dicta: Time could be expressly excluded if the district 
judge had overruled the magistrate judge and granted a 
continuance under 18 U.S.C. §§ 3161(h)(8)(A) or (h)(8)(B) (ii). 


8th Circuit: 
Foss v. Federal Intermediate Credit Bank of St. Paul 
808 F.2d 657 (8th Cir. 1986) 
Pro se petitioners allowed to file objections at 15 day mark. 
Court cites other Eighth Circuit cases holding that failure to 
timely object to magistrate judge’s report is no bar to appeal. 


9th Circuit: 
United States v. Barney, 568 F.2d 134 (9th Cir.), 


cert. denied, 435 U.S. 955 (1978). 
Ten day period to file objections under § 636(b)(1)(B) is a 


maximum, not a minimum. The district judge may require a 
response within a shorter period if exigencies of the calendar 
demand it. 


11th Circuit: 

United States v. Mastrangelo, 733 F.2d 793 (11th Cir. 1984) 
Entire period of time between filing of motion and conclusion 
of hearing is excludable. Magistrate judge and district judge 
each have thirty days to take pretrial motion under 
consideration under § 3161(h)(1)(J). 


June 1991 


Se 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


United States v. Mers, 701 F.2d 1321 (11th Cir.), 
cert. denied, 464 U.S. 991 (1983) 
Magistrate judge and district judge each have thirty days to 
take pretrial motions under advisement under § 3161(h)(1)(J). 
Courts are not required to demonstrate that it is actually 
considering matter on every excludable day. 


5. Form of Objections 


Fed. R. Civ. P. 72(b) states that a party "may serve and file specific, 
written objections to the proposed findings and recommendations" 
of the magistrate judge in dispositive matters. 


1st Circuit: 
United States v. Vega, 678 F.2d 376 (1st Cir. 1982) 
Criminal defendant’s motion to adopt magistrate judge’s report 
is an unmistakable signal to district judge. Defendant waives 
right to object to report at appellate level. 


Eldridge v. Bowen, 685 F. Supp. 285 (D. Me. 1988) 
Party's submission of procedural pretrial document used to 
specify issues to be tried before a magistrate judge does not 
constitute a specific and discrete objection to magistrate judge’s 
report. District judge reluctantly makes de novo determination 
of all issues but disapproves lack of specificity of objections. 


Crooker v. Van Higgins, 682 F. Supp. 1274 (D. Mass. 1988) 
Written objections must be specific, concise and supported by 
legal arguments and citations to the record. Otherwise, de novo 
review by the district judge may be foreclosed. 


Sth Circuit: 

Nettles v. Wainwright, 677 F.2d 404 (Sth Cir. Unit B 1982) 
Objections to magistrate judge’s report must be specific. 
Frivolous, conclusive or general objections need not be 
considered by the district court. 


6th Circuit: 
829 F.2d 1370 (6th Cir. 1987) 
Making some objections but failing to raise others will not 


preserve all objections a party might have made. Only specific 
objections preserved for appellate review. 
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Mira _v. Marshall, 806 F.2d 636 (6th Cir. 1986) 


District court need not provide de novo review where 
objections to magistrate judge’s report and recommendations 
are frivelous, conclusive or general. Parties have a duty to 
pinpoint portions of report that the court should generally 
consider. 


Stanfield v. Horn, 704 F. Supp. 1487 (M.D. Tenn.), affd, 884 
F.2d 580 (6th Cir.), cert. denied, 110 S. Ct. 562 (1989) 
District court has authority to strike libelous, scandalous, 
vituperative and impertinent objections to magistrate judge’s 
report pursuant to Fed. R. Civ. P. 12(f). 


7th Circuit: 


Lockert v. Faulkner, 843 F.2d 1015 (7th Cir. 1988) 
Where argument raised on appeal "did not even hint" at party’s 


general objections to magistrate judge’s report, waiver of 
general objections upheld. 


D.C. Circuit: 


1991 U.S. App. LEXIS 4084 (D.C. Cir. March 15, 1991) 
Dissent: Where party filed general objection to magistrate 
judge’s report and district court adopted report under a clearly 
erroneous standard of review, district court’s order should be 
adopted by court of appeals rather than remanded to district 
court for hearings on objections. 


6. De Novo Determination 


Once a magistrate judge has filed proposed findings and 
recommendations with the court, 28 U.S.C. § 636(b)(1)(B) states: 


A judge of the court shall make a de novo 
determination of those portions of the report or 
specified proposed findings or recommendations to 
which objection is made. A judge of the court may 
accept, reject, or modify, in whole or in part, the 
findings or recommendations made by the 
magistrate [judge]. The judge may also receive 
further evidence or recommit the matter to the 
magistrate [judge] with instructions. 
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The legislative history accompanying the 1976 revisions to the 
Magistrates Act briefly touches upon a definition of the term "de 
novo determination". It states: 


The use of the words "de novo determination" is 
not intended to require the judge to actually 
conduct a new hearing on contested issues. 
Normally, the judge, on application, will consider 
the record which has been developed before the 
magistrate and make his own determination on the 
basis of that record, without being bound to adopt 
the findings and conclusions of the magistrate. In 
some specific instances, however, it may be 
necessary for the judge to modify or reject the 
findings of the magistrate, to take additional 
evidence, recall witnesses, or recommit the matter 
to the magistrate for further proceedings. 


H.R. Rep. No. 1609, 94th Cong., 2d Sess. 3 (1976). The report 
also cites approvingly a 9th Circuit opinion stating that if neither 
party contests a magistrate judge’s proposed findings of fact, the 
district judge may assume their correctness and decide the motion 


on the applicable law. Id., citing Campbell v. United States District 
Court, 501 F.2d 196 (9th Cir.), cert. denied, 419 U.S. 879 (1974). 


Since enactment of § 636(b)(1)(B), many courts have debated the 
meaning of de novo determination. Aspects of this debate are 
discussed in APPENDIX 2. 


7. Appellate Review 


In Thomas v. Arn, 474 U.S. 140 (1985), the Supreme Court held 
that the supervisory powers of appellate courts include the 
discretion to impose a "waiver" rule for a party’s failure to object to 
a magistrate judge’s recommendations. APPENDIX 3 lists the 
positions of the various circuits regarding the imposition of the 
waiver rule and a number of exceptions to that rule. 


8. Jury Trials 


Although 28 U.S.C. § 636(c) sets forth specific procedures for the 
referral of civil cases for trial before a magistrate judge with the 
consent of the parties, some courts have attempted to refer such 
trials to magistrate judges pursuant to § 636(b)(1)(B), often 
without the consent of the parties. Most courts do not encourage 
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such an approach. [See § 7, infra, for further discussion of civil 
trial authority of magistrate judges. ] 


4th Circuit: 
Wimmer vy. Cook, 774 F.2d 68 (4th Cir. 1985) 
Congress established exclusive method for referral of jury trials 
by enacting § 636(c), but party’s failure to object to referral 
under § 636(b)(1)(B) constitutes waiver of the issue. 


Lugenbeel v. Schutte, 600 F. Supp. 698 (D. Md. 1985) 
Congress intended § 636(b)(1)(B) to authorize the reference of 


prisoner cases to magistrate judges for jury trial, even without 
consent of the prisoner; jury’s verdict must be included in the 
magistrate judge’s report and recommendation to the district 
judge. District judge retains complete control of case by 
conducting a de novo review for errors of law. District judge 
would not have been able to review de novo a jury’s findings 
of fact even if conducting the jury trial himself. 


Coleman v. Hutto, 500 F. Supp. 586 (E.D. Va. 1980) 
Court reads § 636(b)(1)(B) as authority for magistrate judge 


to conduct jury trial in prisoner cases. 


5th Circuit: 

Archie v. Christian, 808 F.2d 1132 (Sth Cir. 1987) (en banc) 
Nonconsensual jury trials cannot be referred to magistrate 
judge pursuant to § 636(b)(1)(B). Findings of fact by jury are 
intrinsically incapable of required de novo review. 


Ford v. Estelle, 740 F.2d 374 (Sth Cir. 1984) 
Jury fact findings intrinsically incapable of de novo review. 


8th Circuit: 
In Re Wickline, 796 F.2d 1055 (8th Cir. 1986) 
Plain reading of § 636(b)(1)(B) demonstrates no statutory 
authority for references of nonconsensual prisoner jury trials. 


11th Circuit: 
Hall v. Sharpe, 812 F.2d 644 (11th Cir. 1987) 
Language of § 636(b)(1)(B) cannot be stretched to include 
referral of trial by jury to magistrate judge. De novo review by 
the district judge of the jury’s factual findings would violate 
7th Amendment; prisoner did not waive right to jury trial by 
proceeding before magistrate judge. 
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b. EXCEPTED MOTIONS 


The eight specific motions dispositive of a case before the court which 
are referable to magistrate judges under § 636(b)(1)(B) are listed in 
§ 636(b)(1)(A) as exceptions to the provisions of that section. These 
"excepted" dispositive motions include: (1) motions for injunctive relief; 
(2) motions for judgment on the pleadings; (3) motions for summary 
judgment; (4) motions to dismiss or quash an indictment or 
information; (5) motions to suppress evidence in a criminal case; (6) 
motions to dismiss or permit maintenance of a class action; (7) motions 
to dismiss for failure to state a claim upon which relief can be granted; 
and (8) motions to involuntarily dismiss an action. 


1. Motions for Summary Judgment (Fed. R. Civ. P. 56) 


Tolbert v. United States, 916 F.2d 245 (Sth Cir. 1990) 
Court of appeals reviews only for plain error the district judge’s 
adoption of magistrate judge’s recommendation for summary 
judgment. District court’s rejection of a summary judgment 
recommendation is reviewed de novo. 


2. Motions for Injunctive Relief (Fed. R. Civ. P. 65) 


3d Circuit: 
Hoeber v. Inter’ Brotherhood of Elec. Workers. 
498 F. Supp. 122 (D.N.J. 1980) 

Even if 29 U.S.C. § 160J of the National Labor Relations Act 
envisioned that district judges would personally hear requests 
for injunctive relief, subsequently enacted Magistrates Act 
clearly prevails in permitting reference of motion to magistrate 
judge by district judge under § 636(b)(1)(B). 


7th Circuit: 
Associates Financial Services v. Mercantile Mortgage Co.., 
727 F. Supp. 371 (N.D. Ill. 1989) 
Preliminary injunctions are dispositive matters. Temporary 
restraining orders are generally nondispositive sanctions which 
at some point can become coercive temporary preliminary 
injunctions. 
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3. Motions to Dismiss (Fed. R. Civ. P. 12) 


2d Circuit: 
Katz v. Molic, 128 F.R.D. 35 (S.D.N.Y. 1989), affd, 
909 F.2d 1473 (2d Cir. 1990) 

Magistrate judge’s judicial discretion is not restricted in issuing 
report pursuant to § 636(b)(1)(B) reference. Magistrate judge 
is authorized to recommend a rule 12(b)(6) dismissal for 
failure to state a claim even though original reference was to 
hear motion for summary judgment. 


Zises v. Dept. of Social Services, 112 F.R.D. 223 (E.D.N.Y. 1986) 
Court will treat order as a dispositive § 636(b)(1)(B) 


recommendation, where magistrate judge issued dismissal with 
prejudice under Fed. R. Civ. P. 37 for a wilful and 
contumacious refusal to obey a discovery order. 


3d Circuit: 
Prospect Purchasing Co. v. Weber, Lipshie & Co. 
694 F. Supp. 1149 (D.N.J. 1988) 
Dismissal pursuant to statute of limitations is undeniably 
dispositive. In Third Circuit, partys failure to object to 
dispositive rulings by a magistrate judge does not constitute a 
waiver of review by district judge. 


7th Circuit: 
Tarkowski v. Pennzoil Co., 100 F.R.D. 37 (N.D. Ill. 1983) 
Magistrate judge must issue report and recommendation under 
§ 636(b)(1)(B) on motion to dismiss with prejudice for want 
of prosecution. 


10th Circuit: 

Donovan v. Gingerbread House, Inc., 106 F.R.D. 57 (D. Colo. 
1985), rev'd on other grounds, 907 F.2d 115 (10th Cir. 1989) 
Magistrate judge does not have authority to involuntarily 
dismiss action. Court will treat magistrate judge’s order as a 
report and recommendation, applying de novo review under an 
arbitrary and capricious standard. 
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4. Motions to Suppress Evidence in a Criminal Case 
(Fed. R. Crim. P. 12(b)(3)) 


Supreme Court: 
United States v. Raddatz, 447 U.S. 667 (1980) 
Magistrates Act permits magistrate judges to handle motions to 
suppress referred pursuant to § 636(b)(1)(B) if district judge 
provides de novo review. 


7th Circuit: 


United States v. Jaramillo, 891 F.2d 620 (7th Cir. 1989), 
cert. denied, 110 S. Ct. 1791 (1990) 
Where government failed to argue that probable cause to arrest 
existed until after magistrate judge had suppressed warrant due 
to failure of defendants to consent to search, magistrate judge’s 
recommendation that probable cause argument had been 
waived is not binding on district court. 


United § 4 Resid I 1 at 218 3rd S 
622 F. Supp. 908 (W.D. Wis. 1985), affd and remanded on 
other grounds, 805 F.2d 256 (7th Cir. 1986) 
Although a motion for return of seized property is not a 
pretrial matter under § 636(b)(1), it is made after seizures that 
do not lead directly to indictment and trial and magistrate 
judge is empowered by implication to exercise § 636(b)(1)(B) 
authority to issue report and recommendation. Once indicted, 
matter would be motion to suppress under § 636(b)(1)(B). 


5. Class Actions (Fed. R. Civ. P. 23) 


2d Circuit: 

Ruland v. General Electric Co., 94 F.R.D. 164 (D. Conn. 1982) 
Reference of class certification issue is constitutionally valid 
under § 636(b)(1)(B), so long as district court judge makes de 
novo review. 


3d Circuit: 


Sperling v. Hoffman-La Roche, 118 F.R.D. 392 (D.N.J. 1988), 
affd in part, rev'd in part on other grounds, 862 F.2d 439 


(3d Cir.), affd and remanded, 493 U.S. 165 (1989) 
Motions in putative class action concerning propriety of court’s 
notice to potential class members, class certification, 
communications between attorneys and putative class members, 
and discovery will be given de novo review on questions of 
law, even though some matters may be nondispositive. 
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c. PRISONER LITIGATION 


The 1976 amendments to the Magistrates Act (Pub. L. No. 94-577) 
specifically superseded the decision of the Supreme Court in Wingo v. 
Wedding, 418 U.S. 461 (1974). The authority of a magistrate judge in 
prisoner cases assigned pursuant to § 636(b)(1)(B) now include not 
only the power to make a preliminary review of the matter but the 
power to conduct hearings and to receive evidence relevant to the 
issues involved in these cases. See H.R. Rep. No. 1609, 94th Cong., 
2d Sess. 11; S. Rep. No. 625, 94th Cong., 2d Sess. 9 (1976). 


1. Applications for Posttrial Relief (Habeas Corpus) 


Under § 636(b)(1)(B), district judges may refer "applications for 
posttrial relief by individuals convicted of criminal offenses" to 
magistrate judges for proceedings on a report and recommendation 
basis. This provision grants authority to district judges to refer 
petitions for writs of habeas corpus pursuant to 28 U.S.C. §§ 2241, 
2254, and 2255 to magistrate judges for initial proceedings, 


including evidentiary hearings. 


The Rules Governing Section 2254 Cases in the United States 
District Courts and the Rules Governing Section 2255 Proceedings 
in the United States District Courts generally track the language of 
28 U.S.C. § 636(b)(1). 


2d Circuit: 

Virella v. United States, 750 F. Supp. 111 (S.D.N.Y. 1990) 
Court adopts magistrate judge’s recommendation issued 
pursuant to § 636(b)(1)(B) on a 28 U.S.C. § 2255 motion to 
vacate sentence. Because petitioner’s allegations were patently 
meritless, the petition was properly dismissed without an 
evidentiary hearing. (No discussion of magistrate judge 
authority). 


3d Circuit: 
Sullivan v. Cuyler, 723 F.2d 1077 (3d Cir. 1983) 
Applications for posttrial relief are properly referred to 
magistrate judges under § 636(b)(1)(B), including hearings to 
determine whether an actual conflict of interest occurred in 
petitioner’s state court trial. 


60 June 1991 


(U 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


4th Circuit: 
Jackson v. State of South Carolina, 
498 F. Supp. 186 (D.S.C. 1979) 
Where district court ordered magistrate judge to return any 
petitions for relief under § 2254 improperly completed by 
petitioner along with explanation of defects, magistrate judge’s 
action is authorized by local rules for application of § 2254. 
(No discussion of Magistrates Act authority). 


5th Circuit: 
Garcia v. Boldin, 691 F.2d 1172 (5th Cir. 1982) 
Catchall provision of § 636(b)(3), as well as § 636(b)(1)(B) 
permit magistrate judge to issue report and recommendation 
under 28 U.S.C. § 2243 on writ to set aside deportation order. 


6th Circuit: 
Flournoy v. Marshall, 842 F.2d 875 (6th Cir. 1988) 
Legislative history of 28 U.S.C. § 636(b)(1)(B) supports its 
clear language and expressly states that § 636(b)(1)(B) is to 
be used for habeas petitions under 28 U.S.C. § 2254. Dicta: 
§ 636(b)(2) is not intended for reference of habeas cases to 
magistrate judges. 


9th Circuit: 

Ainsworth v. Vasquez, 759 F. Supp. 1467 (E.D. Cal. 1991) 
Court finds that magistrate judges’ discovery orders in death 
penalty habeas corpus cases are nondispositive and not contrary 
to law. No discussion of magistrate judge authority in death 
penalty cases. 


Hinman v. McCarthy, 676 F.2d 343 (9th Cir.), 
cert. denied, 459 U.S. 1048 (1982) 
Evidentiary hearings and report and recommendation on habeas 
corpus reference cannot be considered unconstitutional; district 
court retains final decision power. 


2. Petitions Challenging Conditions of Confinement (§ 1983 Actions) 
28 U.S.C. § 636(b)(1)(B) specifically permits the court to refer 
"prisoner petitions challenging conditions of confinement" to 


magistrate judges for disposition on a report and recommendation 
basis. Such cases usually arise under 42 U.S.C. § 1983. 
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Supreme Court: 


McCarthy v. Bronson, 111 S. Ct. 1737 (1991) 
Conditions of confinement language was intended by Congress 


to include the two primary categories of prisoner suits, habeas 
corpus and actions for monetary or injunctive relief, and thus 
to authorize nonconsensual reference of all prisoner petitions 
to magistrate judges. 


5th Circuit: 
Jackson v. Cain, 864 F.2d 1235 (5th Cir. 1989) 
No consent required for district judge to refer prisoner petition 
to magistrate judge for determination whether to hold hearing 
and to make findings and recommendations, including motions 
for summary judgment. 


8th Circuit: 
Roberts v. Manson, 876 F.2d 670 (8th Cir. 1989) 
Although petitioner is a prisoner, civil rights claim arising prior 
to incarceration is unrelated to petitioner’s criminal conviction 
or conditions of confinement. 


3. Other Prisoner Motions 


2d Circuit: 
Wright v. Santoro, 714 F. Supp. 665 (S.D.N.Y.), 
affd, 891 F.2d 278 (2d Cir. 1989) 
Magistrate judge can determine whether or not to appoint 
counsel in a pro se 42 U.S.C. § 1983 action. 


4th Circuit: 

Lugenbeel v. Schutte, 600 F. Supp. 698 (D. Md. 1985) 
Magistrate judge is authorized by § 636(b)(1)(B) to conduct 
trial before jury and submit jury’s findings as part of report and 
recommendation. Where petitioner elects a jury trial, petitioner 
loses right to have Article III judge review fact findings. [Note: 
Opinion may be invalid in light of Gomez v. United States, 490 
U.S. 858 (1989)]. 


5th Circuit: 
Wesson v. Oglesby, 910 F.2d 278 (Sth Cir. 1990) 
Magistrate judge can perform hearings on 28 U.S.C. § 1915(d) 


dismissals for frivolous in forma pauperis petitions. 
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Spears v. McCotter, 766 F.2d 179 (Sth Cir. 1985) 
Magistrate judge may be referred prisoner conditions of 
confinement petition for determination of factual basis of 
conclusory allegations, for 28 U.S.C. § 1915(d) in forma 
pauperis frivolity review, or for a rule 12(e) motion for more 
definite statement. Court, however, cannot refer matter for trial 
over prisoner’s objections. [Note: The court’s holding on a 
separate issue in this case may have been abrogated by Neitzke 


v. Williams, 490 U.S. 319 (1989)]. 


6th Circuit: 
Woods v. Dahlberg, 894 F.2d 187 (6th Cir. 1990) 
Magistrate judge can be referred petitions to proceed in forma 
pauperis. 


8th Circuit: 
Henson v. Falls, 912 F.2d 977 (8th Cir. 1990) 
Reference of prisoner cases requesting jury trials to magistrate 
judge for directed verdict hearings should be used cautiously. 


In Re Wickline, 796 F.2d 1055 (8th Cir. 1986) 
Plain reading of § 636(b)(1)(B) demonstrates no statutory 
authority for references of nonconsensual prisoner jury trials. 


9th Circuit: 
Ainsworth v. Vasquez, 759 F. Supp. 1467 (E.D. Cal. 1991) 

In death penalty habeas corpus cases, magistrate judges may 
exercise the inherent powe: of the court, as well as the 
obligation and authority to achieve the rational ends of the 
law, to issue nondispositive orders to set Neuschafer hearings. 
(See Neuschafer v. Whitley, 860 F.2d 1470 (9th Cir. 1988); 
hearings are held to inquire into the existence of all exhausted 
and unexhausted claims). 


10th Circuit: 
Gee v. Estes, 829 F.2d 1005 (10th Cir. 1987) 
Magistrate judge can hear motions under 28 U.S.C. § 1915(d) 
to dismiss for frivolity if district judge has opportunity for de 
novo review. 
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4. Appeals in Prisoner Cases 


2d Circuit: 
Chabrier v. Leonardo, 1991 U.S. Dist. LEXIS 3610, 
1991 WESTLAW 44838 (S.D.N.Y. March 26, 1991) 
Because of prisoner’s pro se status and out of an excess of 
caution, district judge conducts de novo review despite 
petitioner’s general objections to magistrate judge’s report. 


Sth Circuit: 

Fitzpatrick v. Procunier, 750 F.2d 473 (Sth Cir. 1985) 
Prisoner’s failure to allege bias by presiding magistrate judge 
until filing objections to magistrate judge’s report constitutes a 
waiver. 


6th Circuit: 
Sellers v. Morris, 840 F.2d 352 (6th Cir. 1988) 
Court will liberally construe pro se objections to magistrate 
judges’ reports. Proper statutory cites are not required. 


Ivey v. Wilson, 832 F.2d 950 (6th Cir. 1987) 
Prison officials waived qualified immunity defense by failing to 
object to magistrate judge’s report; no appellate review. 


10th Circuit: 
Dunn v. White, 880 F.2d 1188 (10th Cir. 1989), 
cert. denied, 110 S. Ct. 871 (1990) 
Where pro se prisoner’s objections were timely mailed but filed 
after ten day limit, district judge will consider claims anyway. 


d. ANALOGOUS MOTIONS 


Although § 636(b)(1)(B) applies to the eight specific motions 
"excepted" in § 636(b)(1)(A), the list was not intended by Congress to 
be exclusive. Accordingly, courts have applied the section to refer 
other analogous dispositive matters to magistrate judges for proceedings 
on a report and recommendation basis. 


1. Social Security Cases 


Pope v. Harris, 508 F. Supp. 773 (S.D. Ohio 1981) 
Court may refer social security cases to magistrate judge for a 
report and recommendation on substantial evidence issue 
pursuant to 42 U.S.C. § 405(g). 
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2. Pretriai Matters in Criminal and Administrative Proceedings 


1st Circuit: 
United States v. Ecker, 923 F.2d 7 (1st Cir. 1991) 
Magistrate judge’s commitment order issued under 18 U.S.C. 
§ 4241 must be reviewed by the district judge pursuant to 
section 636(b)(1) in order to be a final appealable order to the 
court of appeals. [No statement as to whether matter was 
referred under § 636(b)(1)(A) or (B)]. 


In Re Worksite Inspection of Quality Products, 
592 F.2d 611 (1st Cir. 1979) 


Magistrate judge’s authority under § 636(a)(1) to issue 
warrants does not encompass power to declare fruits of search 
inadmissible in a subsequent proceeding. Motions to suppress 
must be referred under § 636(b)(1) with de novo review. 


Sth Circuit: 
United States v. First Nat. Bank of Atlanta, 
628 F.2d 871 (Sth Cir. 1980) 
Magistrate judge cannot enter final judgment to enforce an IRS 
summons under 26 U.S.C. § 7604. Code restricts such 
enforcement power to district court, which can make a 
reference under § 636(b)(1)(B) for a report. 


7th Circuit: 
United States v. A Residence Located at 218 3rd Street, 

622 F. Supp. 908 (D. Wis. 1985), affd and remanded on 

other grounds, 805 F.2d 256 (7th Cir. 1986) 
Although a motion for return of seized property is not a 
pretrial matter under § 636(b)(1), it is made after seizures that 
do not lead directly to indictment and trial and magistrate 
judge is empowered by implication to exercise § 636(b)(1)(B) 
authority to issue report and recommendation. Once indicted, 

matter would be motion to suppress under § 636(b)(1)(B). 


Oth Circuit: 

United States v. DeCoito, 764 F.2d 690 (9th Cir. 1985) 
Appellate court finds that district judge satisfied de novo 
determination requirements for § 636(b)(1)(B) in reference to 
magistrate judge of a motion to dismiss an indictment. No 
discussion of magistrate judge authority generally. 
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In Re Request for Judicial Assistance from Seoul, 428 F. Supp. 
109 (N.D. Cal.), affd, 555 F.2d 720 (9th Cir. 1977) 


Only district judge may order judicial assistance under 28 
U.S.C. § 1782. Written order of reference appointing magistrate 
judge as commissioner in this matter limits magistrate judge to 
administrative functions only. No discretion for magistrate 
judge to deny request; matter treated as a recommendation 
under 28 U.S.C. § 636(b)(1)(B). 


11th Circuit: 


In Re Swiss Federal Dept. of Justice, 
731 F. Supp. 490 (S.D. Fla. 1990) 
Court adopts magistrate judge’s recommendation pursuant to 
28 U.S.C. § 636(b)(1)(B) on motions to quash subpoena and 
to grant protective order under 28 U.S.C. § 1782 and Fed. R. 
Civ. P. 30 and 45. (No discussion of magistrate judge 
authority). 


3. Motions Challenging Jurisdiction 


1st Circuit: 
Congdon v. Jacobson, 131 F.R.D. 35 (D.R.I. 1990) 
Magistrate judge applies state law long arm statute in making 
recommendation to district judge on issue of whether defendant 
corporation is subject to court’s exercise of in personam 
jurisdiction over it. (Opinion by magistrate judge). 


Sth Circuit: 
Lowery v. Estelle, 533 F.2d 265 (Sth Cir. 1976) 
Dicta: Magistrate judge is probably without authority to render 
advice to a litigant concerning proper forum without consulting 
court, and to refuse to accept a complaint for filing because of 
a belief that venue is improper. 


4. Motions for Change of Venue 


lst Circuit: 
U.S. v. One Parcel of Real Property with Bldgs., 
131 F.R.D. 27 (D.R.I. 1990) 
Without discussing authority to do so, magistrate judge 
recommended change of venue after referral of motion. 
(Opinion by magistrate judge). 
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Sth Circuit: 
Lowery v. Estelle, 533 F.2d 265 (Sth Cir. 1976) 
Dicta: Magistrate judge is probably without authority to render 
advice to a litigant concerning proper forum without consulting 
court, and to refuse to accept a complaint for filing because of 
his belief that venue is improper. 


5. Discovery Sanctions 


2d Circuit: 


Thomas E. Hoar, Inc. v. Sara Lee Corp., 900 F.2d 522 (2d Cir.), 
cert. denied, 111 S. Ct. 132 (1990) 


Dicta: Some evidentiary sanctions under rule 37 may be 
dispositive. 


10th Circuit: 
847 F.2d 1458 (10¢h Cir. 1988) 
Striking pleading with prejudice as a sanction under Fed. R. 
Civ. P. 37 is treated as dispositive "motion to involuntarily 
dismiss an action" under § 636(b)(1)(B). 


Donovan v. Gingerbread House, Inc., 106 F.R.D. 57 (D. Colo. 


1985), rev'd and remanded on other grounds, 
907 F.2d 115 (10th Cir. 1989) 


Magistrate judge does not have authority to involuntarily 
dismiss action as a discovery sanction pursuant to Fed. R. Civ. 
P. 37(b)(2)(C). Court will treat magistrate judge’s order as a 
report and recommendation, applying de novo review under an 
arbitrary and capricious standard. 


vo V. oO. 

560 F. Supp. 236 (D. Kan. 1983) 
Section 636(b)(1)(A) prevents magistrate judges from disposing 
of cases on the merits; it does not preclude Fed. R. Civ. P. 
37(b) sanctions, including striking a partys counterclaim. 
District court retains reconsideration/clearly erroneous 
responsibilities. 


6. Motions to Vacate Judgment 


McLeod v. Quarles, 925 F.2d 853 (Sth Cir. 1991) 
Magistrate judges are not authorized by § 636(b)(1) to hear a 
Fed. R. Civ. P. 60(b) motion to vacate judgment, although they 
are authorized to do so under § 636(b)(3), or under § 636(c) 
with parties’ consent. 
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7. Motions to Set Aside Default Judgment 
Parks v. Collins, 761 F.2d 1101 (Sth Cir. 1985) 


Magistrate judges are not authorized to hear or determine a 
Fed R. Civ. P. 60(b) motion to set aside a default judgment 
since it is not an excepted motion under § 636(b)(1). 


8. Motions to Intervene 


Mississippi Power & Light v. United Gas Pipe Line, 621 F. Supp. 
718 (S.D. Miss.), affd, 760 F.2d 618 (Sth Cir. 1985) 


Denial of third party’s motion to intervene (although allowing 
it amicus curiae status) is equivalent to involuntary dismissal. 
Even though original suit remains for adjudication, magistrate 
judge was without authority to act on such dispositive motion. 


9. Remand Orders 


Courts disagree over whether remand orders are dispositive of the 
case before the court. See § 3(b)(2) for additional opinions on 
this issue. 


lst Circuit: 


440 F. Supp. 461 (D. Mass. 1977) 
Motion to remand to state court could be referred to inagistrate 
judge under § 636(b)(1)(A), but court has discretion to refer 
matter under § 636(b)(1)(B) for report and recommendation. 


3d Circuit: 
Giangola v. Walt Disney World Co., 
753 F. Supp. 148 (D.N.J. 1990) 
Magistrate judge’s order remanding case to state court is 
equivalent to dismissal and thus dispositive. Magistrate judge 
thus exceeded authority under § 636(b)(1)(B) by sua sponte 
ordering remand. District court had not designated the 
dispositive motion for magistrate judge’s report and 
recommendation. 
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10. Attorney Fees 


2d Circuit: 
Lankton v. Bowen, 133 F.R.D. 81 (D. Conn. 1990) 
Application for fees under 28 U.S.C. § 2412(d){1) must be 
filed within 30 days of final judgment. Final order constituted 
when district court ratifies magistrate judge’s recommendation 
pursuant to 28 U.S.C. § 636(b)(1)(B) without objection by the 
parties. (Opinion by magistrate judge). 


3d Circuit: 
West v. Redman, 530 F. Supp. 546 (D. Del. 1982) 
Motions for statutory attorney fees referred posttrial are 
dispositive matters properly referred under § 636(b)(1)(B). 


6th Circuit: 

WwW . ‘ 
654 F. Supp. 96 (E.D. Mich. 1987) 
Motions for attorney fees under 28 U.S.C. § 2412 may not be 
referable pursuant to § 636(b)(1)(A). Dicta: Hindsight suggests 
that there may be authority under § 636(b)(1)(A) to refer 
Equal Access to Justice Act matteis in social security cases to 
magistrate judges. 


11. Motions to Enforce Settlement 


Sth Circuit: 
Schommer v. McKinney Towing, 1991 U.S. Dist. LEXIS 5635, 
1991 WESTLAW 68468 (E.D. La. April 22, 1991) 
A motion to enforce settlement is of a dispositive nature 
requiring de novo review under § 636(b)(1)(B). 


7th Circuit: 

Schaap v. Executive Industries, 760 F. Supp. 725 (N.D. Ill. 1991) 
Court referred motion to enforce settlement to magistrate judge 
under § 636(b)(1)(B). (No discussion of magistrate judge 
authority). 


e. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties analogous 
to case-dispositive duties for district courts. These duties are not 
described in the Magistrates Act, and any statutes authorizing these 
duties do not specify the involvement of magistrate judges. The 
authority to perform these duties has not yet been addressed in case 
law, but is assumed by the courts in which magistrate judges are 
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performing these duties to be derived from the general authority of the 
Magistrates Act and of the district court itself. This list should not be 
considered all-encompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 

* Condemnation Proceedings 

* Pension Board Appeals (ERISA) 

* Death Penalty Habeas Corpus Matters 


* Appeals of Administrative Denials of Licenses, Certifications and Other 
Privileges 


* Appeals from Civil Service Commission Adjudications 
* Appeals from Military Discharge Proceedings 
* INS Deportation Hearings 


* Appeals from I[.C.C. Rulings 
(28 U.S.C. § 1336; 49 U.S.C. § 304(g)). 


* Other Appeals from Agency Action 
(S U.S.C. § 702). 


* Review of Prisoner Correspondence 
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§ 5. DESIGNATION AS SPECIAL MASTER UNDER 28 U.S.C. Section 
636(b)(2) 


a. IN GENERAL 
Section 636(b)(2) states as follows: 


A judge may designate a magistrate [judge] to serve as a 
special master pursuant to the applicable provisions of this 
title and the Federal Rules of Civil Procedure for the United 
States district courts. A judge may designate a magistrate 
[judge] to serve as a special master in any civil case, upon 
consent of the parties, without regard to the provisions of 
rule 53(b) of the Federal Rules of Civil Procedure for the 
United States district courts. 


This provision authorizes magistrate judges to be appointed as special 
masters under Fed. R. Civ. P. 53. Normally, "exceptional conditions" 
are required for the appointment of a special master. If the parties 
consent to reference of a case to a magistrate judge, however, a 
showing of exceptional circumstances is no longer required. Under rule 
53(e)(4), moreover, the parties may stipulate that the magistrate 
judge’s findings of fact shall be final and that only questions of law 
may thereafter be considered. 


1. Consent and Waiver of Objection to Designation 


2d Circuit: 
Magnaleasing, Inc. v. Staten Island Mall, 428 F. Supp. 1039 
(S.D.N.Y.), aff'd, 563 F.2d 567 (2d Cir. 1977) 
An objection to a reference of a case to a special master must 
be made to trial judge at or prior to time of referral, and not 
to special master. 


5th Circuit: 

Hayes v. Foodmaker, Inc., 634 F.2d 802 (Sth Cir. 1981) 
Failure to make timely objection to reference constitutes a 
waiver. Magistrate judge acting as special master gave correct 
advice in telling party that objections to reference should be 
heard by district court judge. 
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Cruz v. Hauck, 515 F.2d 322 (Sth Cir. 1975), 
cert. denied, 424 U.S. 917 (1976) 


Party objecting to reference of case to magistrate judge sitting 
as special master must do so prior to or at the time of the 
reference. If this is not feasible, objection should be made to 
district judge at the earliest possible opportunity. 


6th Circuit: 
Thornton v. Jennings, 819 F.2d 153 (6th Cir. 1987) 
In absence of parties’ consent, magistrate judge may be 
designated special master only upon showing of exceptional 
conditions. Where neither are present, court must review 
magistrate judge’s findings de novo. 


Hawkins v. Ohio Bell Tel. Co., 93 F.R.D. 547 (S.D. Ohio 1982), 
affd, 785 F.2d 308 (6th Cir. 1986) 
Where parties failed to object to court’s erroneous referral of 
trial on the merits under § 636(b)(1)(B) and rule 53, court 
still made proper § 636(b)(2) reference and will apply clearly 
erroneous review. 


Oth Circuit: 
Spaulding v. Univ. of Washington, 740 F.2d 686 (9th Cir.), 
cert. denied, 469 U.S. 1036 (1984) 
Parties must object to reference at time it is made or within a 
reasonable time thereafter to avoid waiver of right to consent. 


2. Standard of Review by District Court 


Courts have disagreed upon what standard of review should be 
applied by the district court in reviewing the decisions of a 
magistrate judge sitting as a special master, with some circuits 
applying a de novo review and others applying the "clearly 
erroneous" standard. 


5th Circuit: 
Calderon v. Waco Lighthouse for the Blind, 
630 F.2d 352 (5th Cir. 1980) 
Findings of fact by magistrate judge sitting as a special master 
are final, subject to the clearly erroneous rule. Legal rulings are 
freely reviewable by the district judge. 
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6th Circuit: 
Thornton v. Jennings, 819 F.2d 153 (6th Cir. 1987) 
Where no finding of exceptional circumstances or consent of 
the parties appears in the record, district court cannot apply 
the clearly erroneous standard of review and instead must 
apply a de novo standard under § 636(b)(1). 


Brown v. Wesley's Quaker Maid, Inc., 771 F.2d 952 (6th Cir. 
1985), cert. denied, 479 U.S. 830 (1986) 


District court committed error in reviewing de novo magistrate 
judge’s Title VII decision. Clearly erroneous standard must be 
applied where reference made under 42 U.S.C. § 2000e-5(f) (5). 


Hawkins v. Ohio Bell Tel. Co., 93 F.R.D. 547 (S.D. Ohio 1982), 
affd, 785 F.2d 308 (6th Cir. 1986) 
Findings of fact are reviewed under a clearly erroneous 
standard, but court is free to exercise its independent judgment 
with respect to special master’s legal conclusions. 


10th Circuit: 
Nat. R.R. Passenger Corp. v. Koch Industries, 
701 F.2d 108 (10th Cir. 1983) 
Where special master recommended new trial after concluding 
that jury reached a compromise verdict, proper standard for 
district court is de novo determination under § 636(b)(3). 


3. Appellate Review 


5th Circuit: 
Trufant v. Autocon, Inc., 729 F.2d 308 (Sth Cir. 1984) 
Court of appeals has no jurisdiction over magistrate judge’s 
findings where parties did not consent and district court did 
not issue a final determination. 


Kendall v. Davis, 569 F.2d 1330 (Sth Cir. 1978) 
Court of appeals has no jurisdiction over appeal until district 
court enters final judgment upon special master’s decision. 


7th Circuit: 
Provident Bank v. Manor Steel Corp., 
882 F.2d 258 (7th Cir. 1989) 
Party’s failure to appeal district court’s reference to special 
master constitutes waiver of issue before court of appeals. 
Failure to appeal issues determined by special master to district 
cou waives appellate review. 
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10th Circuit: 
Oliver v. Muskogee Regio edic 
931 F.2d 900 (10th Cir. 1991) (table) 
In cases referred to magistrate judge under § 636(b)(2) with 
the consent of the parties, the appellate court reviews the 
magistrate judge’s grant of summary judgment de novo. 
(Opinion published at 1991 U.S. App. LEXIS 10621). 


b. TYPES OF CASES REFERABLE TO SPECIAL MASTER 
1. Exceptional Conditions 


Absent the consent of the parties, Fed. R. Civ. P. 53(b) states that 
the designation of a special master in a civil case "shall be the 
exception and not the rule" and should only be pursued when "the 
issues are complicated" (jury trials) or "upon a showing that some 
exceptional condition requires it" (nonjury trials). 


Magnaleasing, Inc. v. Staten Island Mall, 428 F. Supp. 1039 
(S.D.N.Y.), aff'd, 563 F.2d 567 (2d Cir. 1977) 


Nonjury action is "obviously" appropriate for reference to 
magistrate judge under § 636(b)(2) and Rule 53(b) because it 
involves accounting and complex computation of damages. 


2. Prisoner Cases 


2d Circuit: 
McCarthy v. Bronson, 906 F.2d 835 (2d Cir. 1990), 
affd, 111 S. Ct. 1737 (1991) 
Straightforward § 1983 prisoner action does not meet 
“exceptional showing" requirement of Fed. R. Civ. P. 53(b). 


6th Circuit: 
Roland v. Johnson, 856 F.2d 764 (6th Cir. 1988) 
Court may not avoid standard of review requirements imposed 
by § 636(b)(1)(B) by referring prisoner suit to special master. 


3. Title VII Cases (42 U.S.C. § 2000e-5(f)(5)) 


42 U.S.C. § 2000e-5(f)(5) provides an exception to the exceptional 
conditions requirement. A magistrate judge may be appointed as a 
special master under Fed. R. Civ. P. 53 in a Title VII case without 
a showing of exceptional conditions if the case has not been 
scheduled for trial within 120 days. 
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5th Circuit: 
Gonzalez v. Carlin, 907 F.2d 573 (Sth Cir. 1990) 
Neither the exceptional conditions requirement of Fed. R. Civ. 
P. 53(b) nor the parties’ consent is required for reference of a 
Title VII case to magistrate judge acting as special master. 


6th Circuit: 
Day v. W Coun _0 
749 F.2d 1199 (6th Cir. 1984) 
Referrals of Title VII cases do not conflict with Magistrates Act. 


7th Circuit: 
Morse v. Marsh, 656 F. Supp. 939 (N.D. Ill. 1987) 
Limited Title VII referrals do not require parties’ consent. 
Article III not violated. 


Oth Circuit: 

White v. General Services Admin., 652 F.2d 913 (9th Cir. 1981) 
Language in 42 U.S.C. § 2000(e)-5(f)(5) permitting referrals 
of Title VII cases to magistrate judges "120 days after issue has 
been joined” did not bar reference made six weeks prior to 
when the government filed an answer. 


11th Circuit: 
Parker v. Dole, 668 F. Supp. 1563 (N.D. Ga. 1987) 
Congress intended to relax requirements of rule 53(b) in Title 
VII cases; no conflict with Magistrates Act. 


c. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties analogous 
to speciai master-type duties for district courts. These duties are not 
des.ribed in the Magistrates Act, and any statutes authorizing these 
duiies do not specify the involvement of magistrate judges. The 
authony 19 perform these duties has not yet been addressed in case 
law, but is cssumed by the courts in which magistrate judges are 
performing the se duties to be derived from the general authority of the 
Magistrates Act and of the district court itself. This list should not be 
considered all-e ~ompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 


June 1991 75 


76 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


* Condemnation Proceedings 


* Contempt Proceedings: National Labor Relations Board 
(Appointment made by courts of appeals). 


* Court Employee Grievance Proceedings 
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§ 6. ADDITIONAL DUTIES UNDER 28 U.S.C. § 636(b)(3) 
a. IN GENERAL 


28 U.S.C. § 636(b)(3) states that, "A magistrate [judge] may be 
assigned such additional duties as are not inconsistent with the 
Constitution and laws of the United States." This provision has been 
interpreted to permit courts to refer a variety of duties to magistrate 
judges not otherwise specified in the Magistrates Act or in other 
statutes. 


1. Authority of Magistrate Judge 


Prior to the Supreme Court’s recent opinion in Peretz v. United 
States, 111 S. Ct. 2661 (1991), a split had existed between circuits 
over whether references made pursuant to § 636(b)(3) were limited 
to procedural or administrative matters or included more substantive 
duties such as the performance of evidentiary hearings. The 
Supreme Court in Gomez v. United States, 490 U.S. 858 (1989), 
had held that any additional duties performed pursuant to a general 
authorization in the statute reasonably sho 1ld bear sorne relation to 
specified duties. The Court in Peretz, however, subsequently 
construed its opinion in Gomez narrowly, finding that the consent 
of the defendant "significantly changes the constitutional analysis." 
The Court further stated: 


The generality of the category of "additional duties" 
indicates that Congress intended to give federal 
judges significant leeway to experiment with 
possible improvements in the efficiency of the 
judicial process that had not already been tried or 
even foreseen. If Congress had intended strictly to 
limit these additional duties to functions considered 
in the committee hearings or debates, presumably 
it would have included in the statute a bill of 
particulars rather than a broad residuary clavse. 
Construing this residuary clause absent concerns 
about raising a constitutional issue or depriving a 
defendant of an important right, we should not 
foreclose constructive experiments that are 
acceptable io all participants in the trial process 
and are consistent with the basic purposes of the 
statute. Peretz, 111 S. Ct. at 2667. 
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In the view of Congress, "placing this authorization in an entirely 
separate subsection emphasizes that it is not restricted in any way 
by any other specific grant of authority to magistrates." S. Rep. No. 
625, 94th Cong., 2d Sess. 10; H.R. Rep. No. 1609, 94th Cong., 2d 
Sess. 12 (1976). 


Under this subsection, the district courts would 
remain free to experiment in the assignment of 
other duties to magistrates which may not 
necessarily be included in the broad category of 
"pretrial matters".. This subsection would permit, 
for example, a magistrate to review default 
judgments, order the exoneration or forfeiture of 
bonds in criminal cases, and accept returns of jury 
verdicts where the trial judge is unavailable. This 
subsection would also enable the court to delegate 
some of the more administrative functions to a 
magistrate, such as the appointment of attorneys 
in criminal cases and assistance in the preparation 
of plans to achieve prompt disposition of cases in 
the court. Id. 


The 1979 amendments to the Magistrates Act, providing magistrate 
judges with civil consent authority pursuant to § 636(c), did "not 
affect the existing power of magistrates in the civil or criminal 
pretrial area" already covered by § 636(b). H.R. Rep. No. 287, 96th 
Cong., 1st Sess. 1 (1979). 


3d Circuit: 
Gov. of the Virgin Islands v. Williams, 892 F.2d 305 (3d Cir. 
1989), cert. denied, 110 S. Ct. 2211 (1990) 
1976 modifications to Magistrates Act enhanced the importance 
of the additional duties clause by moving it to a separate 
subsection; Congress intended to imbue system with greater 
flexibility by providing district judges with opportunity to 
continue innovative experiments with use of magistrate judges. 


6th Circuit: 
Hill v. Duriron Co., 656 F.2d 1208 (6th Cir. 1981) 
Absent consent, § 636(b)(3) applies only to administrative or 
procedural matters. 
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7th Circuit: 
Ol ia Hotel Corp. v. V 
908 F.2d 1363 (7th Cir. 1990) 
The location of § 636(b)(3) in the middle of § 636 rather than 
at the end leads court to doubt that it was intended to be as 
comprehensive a catch-all as its words literally suggest. 


8th Circuit: 
Roberts v. Manson, 876 F.2d 670 (8th Cir. 1989) 
Additional duties clause seems intended for matters after trial 
begins. No valid authority for magistrate judge to dismiss 
matter with prejudice. 


United States v. Trice, 864 F.2d 1421 (8th Cir. 1988) 
Congress made clear that it did not intend to limit additional 
duties clause provision to specific powers delegated to 
magistrate judges in the past. 


2. Procedural Requirements 


Neither section 636 nor the Fcderal Rules of Civil Procedure state 
procedures for reference of additional duties to magistrate judges. 
Accordingly, courts have been required to interpret the statute in 
the absence of specific statutory language. 


Ist Circuit: 
Sackall v. Heckler, 104 F.R.D. 401 (D.R.I. 1984) 
Procedural scheme requires "rifle-shot" objections 1c be filed to 
disposit've reference under § 636(b)(3). "Blunderbuss" seneral 
objections constitute no objection at all. 


5th Circuit: 
McCleod v. Quarles, 925 F.2d 853 (Sth Cir. 1991) 
Party’s failure to object to defect in reference of m**ter until 
after magistrate judge has issued report and recomnx'*.Jation 
constitutes a waiver. District court’s failure to include 
reference of motion to magistrate judge in its order is only a 
procedural error. 


Parker v. Mississippi State Dept. of Pubuc \Velfare, 
811 F.2d 225 (Sn. Cir. 1987) 
Dicta: Consent to reference under § 636({0;(3), if required at 
all, will be inferred from party’s failure to object to reference 
of case to magistrate judge at triai. 
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Parks v, Collins, 761 F.2d 1101 (Sth Cir, 1985) 
Magistrate judge did not have authority under § 636(b)(3) to 


determine motion to set aside default judgment, since there 
was no evidence of an actual assignment or reference of the 
matter as a posttrial duty. 


Ford v, Estelle, 740 F.2d 374 (Sth Cir. 1984) 
No references of civil jury trials permitted under § 636(b)(3). 


Jury verdicts are incapable of de novo review. 


630 F.2d 352 (Sth Cir. 1980) 
District court can use reference by consent of the parties and 
de novo review by the district court under § 636(b)(3) as basis 
for reference of civil trial to magistrate judge. Court will not 
decide if a magistrate judge’s authority under this section is 
completely replaced by the enactment of § 636(c). 


6th Circuit: 
Brown v. Wesley's Quaker Maid, 771 F.2d 952 (6th Cir. 1985), 
cert. denied, 479 U.S. 830 (1986) 


District court cannot review a discrimination case de novo 
under § 636(b)(3). That section applies only to procedural and 
administrative matters. Clearly erroneous standard is applicable 
under § 636(b)(2). 


C Ce MMULCTICal » aU t\= AS 

1988 U.S. Dist. LEXIS 173, 1988 WESTLAW 2788 
(N.D. Ill. Jan. 8, 1988) 

Reference of motion to compel production of documents 

pursuant to 28 U.S.C. § 636(b)(3) was a clerical error or 

oversight and should have been referred under § 636(b)(1)(A). 

Citations to wrong section of Magistrates Act can be corrected 

nunc pro tunc. 


9th Circuit: 
Coolidge v. Schooner California, 637 F.2d 1321 (9th Cir.), 
cert. denied, 451 U.S. 1020 (1981) 


Consensual references and de novo review required for referrals 
under § 636(b)(3). 
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3. Standard of Review 


Section 636(b)(3) does not specify the standard of review to be 
applied by a district judge in reviewing magistrate judge decisions 
rade pursuant to referrals under this section. 


Supreme Court: 


Peretz v. United States, 111 S, Ct. 2661 (1991) 


The omission of a standard of review in § 636(b)(3) does not 
alter the result of an Article [ll analysis. If a defendant 
requests review of a magistrate judge’s ruling, nothing in the 
statute precludes a district court from providing the review that 
the Constitution requires. 


Gomez v. United States, 490 U.S. 858 (1989) 
Dicta: Under § 636(b)(3), a district judge retains the power to 
assign to magistrate judges unspecified additional duties 
"subject only to conditions or review that the court may choose 
to impose." Jury selection is akin to a dispositive matter and 
incapable of de novo review. 


lst Circuit: 


Sackall v. Heckler, 104 F.R.D. 401 (D.R.I. 1984) 
Court applies standard of review provided by applicable rule of 


procedure under Fed. R. Civ. P. 72. 


4th Circuit: 
Washington Post Co. v. Hughes, 923 F.2d 324 (4th Cir.), 
cert. denied, 111 S. Ct. 2243 (1991) 


Additional duties are reviewed de novo. 


Sth Circuit: 
McCleod v. Quarles, 925 F.2d 853 (Sth Cir. 1991) 


Reference of motion to vacate judgment under Fed. R. Civ. P. 
60(b) is expressly conditioned on the presence of safeguards 
provided by § 636(b)(1)(B); i.e., de novo review. 


Ford v. Estelle, 740 F.2d 374 (Sth Cir. 1984) 
References under § 636(b)(3) are subject to a de novo 
determination by district judge. 
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7th Circuit: 


1988 U.S, Dist. LEXIS 173, 1988 WESTLAW 2788 
(N.D. Ill, Jan, 8, 1988) 
Standard of review for a reference under § 636(b)(3) depends 
on which section of Fed. R. Civ. P. 72 applies. Court examines 
if reference is for a dispositive or nondispositive matter. 


9th Circuit: 


Coolidge v. Schooner California, 637 F.2d 1321 (9th Cir.), 
cert. denied, 451 U.S. 1020 (1981) 
As long as district judge engages in de novo review, statutory 


and constitutional objections to § 636(b)(3) are removed. 


11th Circuit: 
Hall v. Sharpe, 812 F.2d 644 (11th Cir. 1987) 
De novo review is mandated by § 636(b)(3). 


4. Nonconsensual References of Bench Trials to Magistrate Judges 


Section 636(b)(3) does not require the consent of the parties for 
the performance of additional duties by a magistrate judge. Several 
circuits have addressed the issue tangentially while discussing 
whether § 636(b)(3) references are limited to administrative or 
procedural matters. The Supreme Court’s recent decision in Peretz, 
however, emphasizes the importance of consent in distinguishing 
felony jury selection and matters comparable to that duty from 
nonconsensual "subsidiary matters" under § 636(b)(1). 


Supreme Court: 


Peretz v. United States, 111 S. Ct. 2661 (1991) 
Defendant’s consent to jury selection by a magistrate judge 
eliminates the Court’s concern that a general statutory 
authorization should not lightly be read to deprive a defendant 


of any important privilege. 


5th Circuit: 
McLeod v. Quarles, 925 F.2d 853 (5th Cir. 1991) 
Dicta: It is not clear that consent is required for referrals made 
pursuant to § 636(b)(3). A party’s failure to object to lack of 
consent waives issue. 
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811 F.2d 925 (Sth Cir. 1987) 
Dicta: Court will not address issue in Title VII discrimination 
case, Failure to object to lack of consent is waiver of 
procedural error. 


630 F.2d 352 (Sth Cir. 1980) 
Dicta: Court does not address question of whether consent is 
an absolute requirement under § 636(b)(3). 


7th Circuit: 


908 F.2d 1363 (7th Cir. 1990) 
Dicta: It might violate the Constitution to allow a magistrate 
judge to conduct a vital stage of a trial (jury voir dire) without 
the parties’ consent. 


8th Circuit: 
Roberts v. Manson, 876 F.2d 670 (8th Cir. 1989) 
Section 636(b)(3) does not extend to nonconsensual 
evidentiary hearings. Dicta: Consent combined with de novo 
review might permit references of evidentiary matters. 


5. Bankruptcy Matters 


Several circuits differ over whether bankruptcy matters can be 
referred to magistrate judges. Issues include whether magistrate 
judges can issue final decisions with consent under § 636(c) and 
whether bankruptcy matters can be referred subject to de novo 
review by the district judge under § 636(b)(3). See § 7(a)(2), infra. 


5th Circuit: 
Matter of Evangeline, 890 F.2d 1312 (Sth Cir. 1989) 
District court’s revocation of reference to magistrate judge for 
a report and recommendation on an application for fees and 
expenses in bankruptcy matter complied with prior circuit 
holdings and corrected its improper reference. (No citation to 
Magistrates Act). 
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8th Circuit: 
In Re Clarkson, 767 F.2d 417 (8th Cir, 1985) 
Reference to magistrate judge for report and recommendation 
on bankruptcy appeal was in violation of 28 U.S.C. § 1334(c) 
and delayed resolution of case. (Section 1334(c) was repealed 
in 1984; no current statutory prohibition). 


10th Circuit: 
Virginia Beach Federal Sav, and Loan Ass’n, v. Wood, 
901 F.2d 849 (10th Cir. 1990) 
Magistrate judges not permitted to enter final decisions. 
However, a magistrate judge may conduct an advisory hearing 
provided that the district judge signs the final order. 


Hall v. Vance, 887 F.2d 1041 (10th Cir. 1989) 
District court may refer a bankruptcy appeal to a magistrate 
judge under 28 U.S.C. § 636(b)(3) for an advisory hearing 
when the district court explicitly reserves for itself the final 


decision on appeal. 
b. PRETRIAL AND TRIAL DUTIES 


Section 636(b)(3) has been relied upon by courts as authorization for 
referring various pretrial and trial duties to magistrate judges which are 
not specified elsewhere in the Magistrates Act. 


1. Social Security Cases 


Supreme Court: 
Mathews v. Weber, 423 U.S. 261 (1976) 
Preliminary review for a report and recommendation of a 
closed administrative record falls well within permissible 
"additional duties" under § 636(b)(3). 


lst Circuit: 
Bord Sec’y of Healt! LH Servi 
836 F.2d 4 (ist Cir. 1987) 
Plaintiffs failure to argue emotional stress issue before 
magistrate judge did not entitle plaintiff to de novo review 
when raised for first time in objections filed with district court. 
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2. Jury Voir Dire 


The issue of whether magistrate judges may preside over selection 
of juries in civil or felony cases as an additional duty pursuant to 
§ 636(b)(3) has been very controversial over the past five years. 
The issue has been considered by the Supreme Court no less than 
three times since 1989: see Gomez v. United States, 490 U.S. 858 
(1989), United States v. France, 111 S. Ct. 805 (1991), and Peretz 
v. United States, 111 S. Ct. 2661 (1991). 


While the Gomez opinion set forth a seemingly simple rule that 
magistrate judges exceeded their authority in presiding over jury 
selection despite objection by a defendant, circuit courts 
subsequently interpreting the decision stated varied and conflicting 
views of its meaning. A subsequent decision of the Supreme Court, 
United States v. France, 111 S. Ct. 805 (1991), affirmed a 9th 
Circuit decision (see France v. United States below) by an equally 
divided court and thus had little precedental effect. 


The most recent decision, Peretz v. United States, 111 S. Ct. 2661 
(1991), construed the prior opinion in Gomez narrowly. The Court 


held that the structure and purpose of the Magistrates Act indicated 
that supervision of voir dire in felony proceedings is an additional 
duty that may be delegated to magistrate judges under § 636(b)(3) 
if the litigants consent. 


3. Grand Jury Proceedings 


In Re Grand Jury P tings Drikowicl 
620 F. Supp. 521 (W.D. Wis. 1985) 


Magistrate judge acted within authority under § 636(b)(3), 
subject to de novo review, in denying motion to quash grand 
jury subpoena pursuant to 18 U.S.C. § 2518(10). 


"615 F. Supp. 68 (W.D. Wis. 1985) 
Magistrate judge permitted to grant witness immunity in grand 
jury proceeding. 


4. Arraignment 
[Fed. R. Crim. P. 10 and 58] 


When authorized by local rule or delegated by a district judge, 
magistrate judges may preside over arraignments in a felony case 
pursuant to § 636(b). The Judicial Conference, however, has on 
several occasions reaffirmed its 1971 statement that magistrate 
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judges should not accept pleas of guilty or nolo contendere in any 
case outside the magistrate judge’s own misdemeanor trial 
jurisdiction, See generally Fed. R. Crim. P. 58(b)(3) and (c)(1). 


3d Circuit: 
Carter v, United States, 388 F. Supp. 1334 (W.D, Pa.), 
affd, 517 F.2d 1397 (3d Cir. 1975) 
Additional duties clause of § 636(b)(1) [since amended to 
become § 636(b)(3))] permits post-indictment arraignments by 
magistrate judge and acceptance of guilty pleas. 


9th Circuit: 

768 F.2d 1074 (9th Cir. 1985) 
18 U.S.C. § 1001, fraud and false statements, applies to 
administrative or housekeeping functions before judiciary. 
Inquiry as to defendant's identity at arraignment was a function 
of the magistrate judge’s administrative duties, where defendant 
gave a false name in executing a consent to trial of a 
misdemeanor before the magistrate judge. 


5. Pretrial Evidentiary Hearing 


John vy. State of Louisiana, 899 F.2d 1441 (Sth Cir. 1990) 
Magistrate judge may preside over proceeding to determine 
Fed. R. Civ. P. 37 sanctions against attorney under both 28 
U.S.C. §§ 636(b)(3) and 636(b)(1). 


Feist v. Jefferson County, 778 F.2d 250 (5th Cir. 1985) 
Magistrate judge permitted to conduct pretrial evidentiary 
hearing regarding adequacy of pleadings in prisoner case under 
either § 636(b)(3) or § 636(b)(1). 


6. Pretrial Duties in Criminal and Administrative Proceedings 


2d Circuit: 
United States v. Alvarado, 923 F.2d 253 (2d Cir. 1991) 
District judge remanded matter to magistrate judge to hold 


Batson hearing and determine whether peremptory challenges 
in jury selection were discriminatory. 


June 1991 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


7th Circuit: 


Matter of Skil Corporation, 119 F.R.D. 658 (N.D. Ill. 1987) 
Magistrate judge has authority under §§ 636(b)(3) and (e) to 
entertain motions to quash and motions for rule to show cause 
regarding enforcement of administrative inspection warrant. 
(Opinion by magistrate judge). 


Matter of Establishment Inspection, 589 F.2d 1335 (7th Cir.), 
cert. denied, 444 U.S. 884 (1979) 


Magistrate judge authorized to issue OSHA administrative 
search warrants as both a commissioner duty and a section 
636(b)(3) additional duty. 


In Re Grand Jury P tings Dzikowicl 
620 F. Supp. 521 (W.D. Wis. 1985) 
Magistrate judge’s authority extends to motions under 18 
U.S.C. § 3504 claiming illegal surveillance if motion raised at 
appropriate time. 


10th Circuit: 
United States v. Miller, 609 F.2d 54 (10th Cir. 1980) 
Magistrate judge authorized to issue order enforcing IRS 
summons. 


United States v. Southern Tanks, Inc., 
619 F.2d 54 (10th Cir. 1980) 
Magistrate judge authorized to issue order enforcing IRS 


summons. 


D.C. Circuit: 
United States v. Hemmings, 1991 U.S. Dist. LEXIS 5975, 
1991 WESTLAW 79586 (D.D.C. May 2, 1991) 
Dicta: Section 636(b)(3) may allow magistrate judges to rule 
on requests for mental competency examinations under 18 
U.S.C. § 4241. (Opinion by magistrate judge). 


7. Prisoner Cases 
5th Circuit: 


Ford v. Estelle, 740 F.2d 374 (Sth Cir. 1984) 
References permissible if subject to de novo review. 
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7th Circuit: 
Williams v. Bowen, 1988 U.S, Dist. LEXIS 13240, 
1988 WESTLAW 128676 (N.D. Ill. Nov. 17, 1988) 
Equal Access to Justice Act motion for attorney fees referred 
under 28 U.S.C. § 636(b)(3) will be treated as a nondispositive 
matter. (Opinion by magistrate judge). 


8th Circuit: 
Roberts v. Manson, 876 F.2d 670 (8th Cir. 1989) 
Consent of parties required for § 636(b)(3) referrals. 
Legislative history implies that provision applies only to 
procedural and administrative matters. 


10th Circuit: 
Clark v. Poulton, 914 F.2d 1426 (10th Cir. 1990) 


Analysis under Gomez v. United States, 490 U.S. 858 (1989), 
precludes referrals of prisoner cases under § 636(b)(3) because 


of articulation of specific language in § 636(b)(1)(B). 
8. Hearing Closing Argument 


United States v. Boswell, 565 F.2d 1338 (5th Cir.), 
cert. denied, 439 U.S. 819 (1978) 


Harmless error to permit magistrate judge to preside over 
closing argument where trial judge ill. 


9. Acceptance of Verdict 


United States v. Day, 789 F.2d 1217 (6th Cir. 1986) 
Magistrate judge permitted to accept verdict where district 
judge busy with other business. 


10. Presiding Over Jury Deliberation 


8th Circuit: 

United States v. Demarrias, 876 F.2d 674 (8th Cir. 1989) 
Magistrate judge permitted to preside over criminal jury 
deliberations when judge left town after instructing the jury. 
Judge maintained overall control by telephone. 


Kociemba v. G.D. Searle & ©%., 
707 #. Supp. 1517 (D. Minn. 1989) 
Magistrate judge permitted to preside over civil jury 
deliberation. 
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9th Circuit: 


United States v. Saunders, 641 F.2d 659 (9th Cir.), 
cert. denied, 452 U.S. 918 (1981) 
Magistrate judge permitted to preside over criminal jury 
deliberations; judge gone for weekend. 


11. Instructing Jury and Accepting Verdict 


3d Circuit: — 
922 F.2d 178 (3d Cir. 1990) 
_— of Allen —- to jury and declaration of mistrial by 
magistrate judge are improper exercises of Article III power, 
but motion for mistrial judicially estopped defendant from 
asserting error. 


Sth Circuit: 

United States v. De La Torre, 605 F.2d 154 (5th Cir. 1979) 
Defendant entitled to have Article [II judge rule on objections 
and requests to reread instructions from jury absent waiver by 
counsel; not harmless error for magistrate judge to preside. 


6th Circuit: 
Allen v. United States, 921 F.2d 78 (6th Cir. 1990) 
Magistrate judge performed mere ministerial function by 
charging jury with instructions provided by Article [II judge. 
Failure to object/waiver issue immaterial, since magistrate 
judge did not exceed delegated authority. 


United v. Sawyers, 902 F.2d 1217 (6th Cir. 1990) 
Magistrate judge may be delegated duties of reading standard 
Allen charge to jury and of accepting verdict in felony trial 
without offending decision in Gomez v. United States, 490 U.S. 
858 (1989). 


8th Circuit: 
Kociemba v. G.D. Searle & Co.., 
707 F. Supp. 1517 (D. Minn. 1989) 
Magistrate judge did not coerce jury or issue impermissible 
Allen charge by instructing jury to fill in remaining blanks on 
verdict form. 
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9th Circuit: 
United States v. Saunders, 641 F.2d 659 (9th Cir.), 
cert. denied, 452 U.S. 918 (1981) 
Magistrate judge permitted to instruct jury to continue 
deliberations after dinner on a Friday night; no evidence jury 
coerced into reaching verdict. 


12. Dismissing Jury 
8th Circuit: 


707 F. Supp. 1517 (D. Minn. 1989) 
Authority to dismiss jury is ancillary to magistrate judge’s 
authority to accept verdict. 


c. POSTJUDGMENT DUTIES 


Section 636(b)(3) is often applied by courts as authority for referring 
a variety of posttrial duties to magistrate judges. While other sections 
of the Magistrates Act make no specific reference to posttrial duties, 
some courts also utilize § 636(b)(1)(A) for reference of postjudgment 
matters. See § 3(c), supra. 


1. Postjudgment Dispute Among Creditors 


879 F.2d 809 (10th Cir. 1989) 


Magistrate judge not empowered by Magistrates Act to preside 
over postjudgment dispute between creditors under application 
of reasoning in Gomez v. United States, 490 U.S. 858 (1989). 


2. Garnishment 


Loewen-America v. Advance Distributing Co.., 
705 F.2d 311 (8th Cir. 1983) 


No challenge to magistrate judge presiding over execution and 
garnishment proceedings. (No discussion of magistrate judge 
authority). 


3. Deposition in Aid of Execution 


Chicago Pneumatic Tool Co. v. 0.V. Stonestreet 
107 F.R.D. 674 (S.D. W.Va. 1985) 


Magistrate judge permitted to preside over deposition. 


90 June 1991 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


4. Default Judgment Proceedings 


2d Circuit: 
Ferraro v. Kuznetz, 131 F.R.D. 414 (S.D.N.Y. 1990) 
Pursuant to § 636(b)(3), the court referred a motion to set 


aside default judgment under Fed. R. Civ. P. 56(c). Magistrate 
judge requested to determine level of damages if movants failed 
to assert meritorious defense. 


Sth Circuit: 
Parks v. Collins, 761 F.2d 1101 (Sth Cir. 1985) 
Dicta: District judge would decide if delegation of default 
judgment proceedings was proper under section 636(b)(3). 


7th Circuit: 
Ki [ . . [ ,. ] [ 
825 F.2d 1180 (7th Cir. 1°87) 


Dicta: No good reason not to allow assignment of 
postjudgment proceedings to magistrate judges. 


5. Motions to Vacate Judgment 


5th Circuit: 


McLeod v. Quarles, 925 F.2d 853 (Sth Cir. 1991) 
Magistrate judge can issue report and recommendation on 


motion to vacate judgment under Fed. R. Civ. P. 60(b), subject 
to de novo review. 


10th Circuit: 
Nat. R.R. Passenger Corp. v. Koch Industries, 
701 F.2d 108 (10th Cir. 1983) 
Where magistrate judge sitting as special master took verdict 
but recommended a new trial after concluding that jury 
reached compromise verdict, court reviews recommendation de 
novo under § 636(b)(3). 


6. Expungement of Arrest Record 


United States v. Lopez, 704 F. Supp. 1055 (S.D. Fla. 1988) 
Absent affirmative grant of statutory authority, magistrate 


judge has no authority to preside over expungement 
proceedings. 
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7. Revocation of Probation and Supervised Release 


4th Circuit: 


United States v. Raynor, 764 F. Supp. 1067 (D. Md. 1991) 
Sentencing power of 18 U.S.C. § 3401(a) is broad enough to 


include the power of a magistrate judge to revoke supervised 
release in cases where a defendant has consented to the 
exercise of misdemeanor jurisdiction by a magistrate judge. 


5th Circuit: 
United States v. Williams, 919 F.2d 266 (Sth Cir. 1990) 
Section 636(b)(3) does not permit delegation of supervised 
release revocation hearings to magistrate judges. 


6th Circuit: 
Banks v. United States, 614 F.2d 95 (6th Cir. 1980) 


Section 636(b)(3) does not permit delegation of probation 
revocation hearings to magistrate judges. 


7th Circuit: 
United States v. Curry, 767 F.2d 328 (7th Cir. 1985) 
Section 636(b)(3) does not permit delegation of probation 
revocation hearings to magistrate judges. 


Oth Circuit: 
United States v. Berry, 814 F.2d 1406 (9th Cir. 1987) 
Dicta: § 636(b)(3) may permit magistrate judges to conduct 
probation revocation hearings. 


8. Habeas Corpus Petitions 


Garcia v. Boldin, 691 F.2d 1172 (5th Cir. 1982) 
Catch-all provision of § 636(b)(3), as well as § 636(b)(1)(3), 
permit magistrate judge to issue report and recommendation 
under 28 U.S.C. § 2243 on wnit to set aside deportation order. 


Washington v. Estelle, 648 F.2d 276 (Sth Cir. Unit A), 
cert. denied, 454 U.S. 899 (1981) 


Power to appoint counsel in a habeas matter is an 
administrative function delegable to magistrate judges as an 
additional duty under § 636(b)(3). 
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9. Appointment of Receiver 


Bache Halsey Stuart Shields Inc. v. Killop, 
589 F. Supp. 390 (E.D. Mich. 1984) 
Magistrate judge permitted to preside over postjudgment 
collection proceedings under §§ 636(b)(3) or (b)(1)(A). 
Postjudgment proceedings are distinguishable from prohibited 
dispositive relief. 


10. Postverdict Award of Expenses 


649 F.2d 1013 (Sth Cir. 1981) 
Magistrate judge authorized to preside in postjudgment 
proceeding to determine award of expenses for discovery 
motion under Fed. R. Civ. P. 37(a)(4). 


d. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties analogous 
to additional duties for district courts. These duties are not described 
in the Magistrates Act, and any statutes authorizing these duties do not 
specify the involvement of magistrate judges. The authority to perform 
these duties has not yet been addressed in case law, but is assumed by 
the courts in which magistrate judges are performing these duties to be 
derived from the general authority of the Magistrates Act and of the 
district court itself. This list should not be considered all-encompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 


* Naturalization Proceedings 


* Jury Venire Duties 
(28 U.S.C. § 1865). 


* Summary Jury Trials 
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* Other Alternative Dispute Resolution Proceedings 


* Mental Competency Proceedings for Federal Prisoners 
(18 U.S.C. §§ 4245 and 4246), 


* Service on Administrative Committees 
(Local Rules; Civil Justice Reform Act; Speedy Trial Act). 


* Postconviction Hearings 
(Factual issues under the Sentencing Guidelines). 


* Overseeing Affirmative Action Plans 


* Administering Compliance with the Criminal Justice Act 
(18 U.S.C. § 3006A). 


* Jail and Prison Inspections under Authority of a District Judge 


* All Writs Act 
(28 U.S.C. § 1651). 


* Determination of Costs of Prosecution 
(21 U.S.C. § 844). 


* Appointment of Arbitrator/Umpire 
(9 U.S.C. §§ 5 and 6). 


* Entry of Orders in Mortgage Foreclosure Proceedings in Sale of 
Property Financed Through Government Loans 


* Exemplification of Court Records for Use in the United States 
* Admission of Attorneys to the Federal Bar 


* Commitment Proceedings under Narcotics Addict Rehabilitation Act 
(28 U.S.C. § 2901 et seq.; 42 U.S.C. § 3401 et seq.). 


* Collection of Civil Penalties under the Federal Boat Safety Act of 
1971 
(46 U.S.C. § 1484(d)). 


* Examination of Judgment Debtors 


June 1991 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


* Receipt of Notice of Government's Intention to Destroy Controlled or 
Hazardous Substances 


* Appointment of Custodians of Vessels or Property Seized in Admiralty 
Proceedings 


* Setting Amount of Security Pursuant to Supplemental Rules of 
Admiralty Procedure 


* Limitation of Liability Proceedings in Admiralty 
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§ 7. CIVIL CONSENT AUTHORITY UNDER 28 U §&.C. § 636(c) 
a. IN GENERAL 
28 U.S.C, § 636(c)(1) states in relevant part that: 


Upon the consent of the parties, a full-time United States 
magistrate [judge]...may conduct any and all proceedings in 
a jury or nonjury civil matter and order the entry of 
judgment in the case, when specially designated to exercise 
such jurisdiction by the district court or courts he serves. 


Thus, with the consent of the parties and the approval of the court, a 
magistrate judge may preside over all aspects of any civil case in federal 
court. In this capacity a magistrate judge may exercise case-dispositive 
authority and order the entry of final judgment. 


In order to exercise civil consent authority, a magistrate judge must be 
"specially designated" by the district court pursuant to procedures 
provided in § 636(c)(1). Congress has stated that such designation 
must be general in nature and cannot be limited to certain specific 
categories of civil cases. See H.R. Rep. No. 287, 96th Cong., 1st Sess. 
11 (1979). Thus, the civil consent authority of a magistrate judge so 
designated is limited only by the general civil jurisdiction of the district 
court itself. A full listing of civil actions triable before magistrate 
judges with the consent of the parties is beyond the scope of this study. 


1. Authority of Magistrate Judge 


The language of § 636(c)(1) places no limitation upon the authority 
of magistrate judges in civil cases once the parties have consented 
to the authority of a magistrate judge. Accordingly, courts have 
been unwilling to limit magistrate judge authority when parties 
have questioned it. 


3d Circuit: 
V.W. v. Favolise, 131 F.R.D. 654 (D. Conn. 1990) 
Consent to trial before magistrate judge includes disposition of 
motions for summary judgment under Fed. R. Civ. P. 56. 
(Opinion by magistrate judge). 
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4th Circuit: 


830 F.2d 514 (4th Cir. 1987) 
In enacting § 636(e), Congress intended to create a distinct 
procedure apart from that normally applicable under either 
sections 636(b) or (c). District court will follow certification 
procedure of § 636(e) to resolve motion to hold party in 
contempt for violation of consent decree issued by magistrate 
judge exercising civil consent authority under § 636(c). 


5th Circuit: 
Morrow vy. Harwell, 640 F. Supp. 225 (W.D. Tex. 1986) 
Consent to trial before magistrate judge includes authority to 
reassess findings and enter second judgment after remand from 


court of appeals. 


6th Circuit: 
Miami Valley C Scheckelhoff 
123 F.R.D. 263 (S.D. Ohio 1988) 
Consent to trial before magistrate judge includes consent to 


posttrial contempt proceedings to enforce judgment. 


7th Circuit: 
Johnson-Bey v. Lane, 863 F.2d 1308 (7th Cir. 1988) 
Reference to "judge" in rule for remand must be essumed to 
encompass magistrate judges exercising civil consent authority. 
Court will not rule on whether original consent is s¢ill binding 
upon remand, or whether district court could vacate reference 
at that time. 


p Elgin, Joliet & E Railroad 
852 F.2d 318 (7th Cir. 1988) 


Court of appeals upheld magistrate judge’s decision amending 
judgment pursuant to Fed. R. Civ. P. 60(b)(4) without 
addressing magistrate judge’s authority to do so. Matter 
remanded only for consideration of damages issue. 


Voktas, Inc. v. Central Soya Co., 689 F.2d 103 (7th Cir. 1982) 


Consent authority includes authority to deny motion to stay 
proceeding during pendent state action. 
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8th Circuit: 


Orsini v. Wallace, 913 F.2d 474 (8th Cir.), 
cert. denied, 111 S. Ct. 1093 (1990) 
Congressional intent in enacting § 636(c), combined with 
Supreme Court’s amendment of Rule 10, Rules Governing 
Section 2254 Cases in United States District Courts, authorizes 
magistrate judges to enter judgments in habeas matters. 


9th Circuit: 


Shouse v. Liunggren, 792 F.2d 902 (9th Cir. 1986) 
Magistrate judge with subsequent § 636(c) authority is not 


bound to follow the district judge’s previous denial of a motion 
for summary judgment in the same case. No violation of 
doctrine of law of the case. 


D.C. Circuit: 


670 F.2d 317 (D.C. Cir. 1982) 
Magistrate judge with § 636(c) authority can rule on motions 
for posttrial discovery and costs. 


Federal Circuit: 
753 F.2d 1029 
(Fed. Cir. 1985), cert. denied, 106 S. Ct. 83 (1986) 
Argument that consent authority extends only to trial and not 
to summary judgment determinations is frivolous. 


2. Bankruptcy Matters 


While one circuit court has held that core bankruptcy matters may 
be referred to magistrate judges with the consent of the parties, 
there is a disagreement among circuits concerning whether district 
courts may refer bankruptcy appeals to magistrate judges for final 
decisions under § 636(c). This disagreement extends to the 
propriety of references for a report and recommendation subject to 
de novo review under § 636(b)(3). See § 6(a)(5), supra. 


5th Circuit: 
Matter of Nix, 864 F.2d 1209 (Sth Cir. 1989) 
Consensual references of Chapter 7 "core" bankruptcy matters 
to magistrate judges are permissible, but should only be made 
where compelling need is shown. 
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838 F.2d 781 (Sth Cir. 1988) 
Intricate scheme provided by 28 U.S.C. § 158 for bankruptcy 
appeals does not provide route for review of such appeals by 
magistrate judges under 28 U.S.C. § 636(c). 


7th Circuit: 

Matter of Elcona Homes Corp, 810 F.2d 136 (7th Cir. 1987) 
Bankruptcy Act clearly establishes two routes of appeal; 
Congress did not provide for route for review by magistrate 
judge. 

10th Circuit: 
901 F.2d 849 (10th Cir. 1990) 
Magistrate judges not permitted to enter final decisions in 
bankruptcy appeals. Magistrate judge may conduct an advisory 
hearing provided that the district judge signs the final order. 


3. Part-time Judicial Officers 


28 U.S.C. § 636(c)(1) places limits upon the ability of parties and 
courts to allow part-time magistrate judges to exercise consent 
authority in civil cases. The statute states in relevant part: 


Upon the consent of the parties, pursuant to their 
specific written request, any other part-time 
magistrate [judge] may exercise such jurisdiction, 
if such magistrate [judge] meets the bar 
membership requirements set forth in section 
631(b)(1) and the chief judge of the district court 
certifies that a full-time magistrate [judge] is not 
reasonably available in accordance with guidelines 
established by the judicial council of the circuit. 


Sth Circuit: 
Mylett v. Jeane, 879 F.2d 1272 (5th Cir. 1989) 
Party's failure to object to referral of case to part-time 
magistrate judge after consenting to trial by full-time 
magistrate judge constitutes a waiver of a procedural defect. 


10th Circuit: 
Jurado v. Klein Tools, 755 F. Supp. 368 (D. Kan. 1991) 
28 U.S.C. § 636(c)(1) does not require specific form or time of 
consent or even that consent be in writing, except where 
procedure is before a part-time magistrate judge. 
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11th Circuit: 
Sinclair v. Wainwright, 814 F.2d 1516 (11th Cir. 1987) 
Part-time magistrate judge not qualified to conduct consent 
proceeding where full-time magistrate judge available. 


4. Constitutionality of Consent Authority 


The issue of whether the exercise of authority by magistrate judges 
over civil trials with the consent of the parties pursuant to § 636(c) 
violates Article III of the Constitution has been addressed by twelve 
circuit courts of appeal. All twelve courts have held that the 
statute does not violate the Constitution. To date, the Supreme 
Court has not considered the constitutionality of § 636(c). 


lst Circuit: 
Goldstein v. Kelleher, 728 F.2d 32 (ist Cir.), 
cert, denied, 469 U.S. 852 (1984) 
2d Circuit: 
Collins v. Foreman, 729 F.2d 108 (2d Cir.), 
cert. denied, 469 U.S. 870 (1984) 
3d Circuit: 
Wharton-Thomas v. United States, 721 F.2d 922 (3d Cir. 1983) 
4th Circuit: 


753 F.2d 1281 (4th Cir. 1985) 


5th Circuit: 
Puryear v. Ede’s Ltd., 731 F.2d 1153 (Sth Cir. 1984) 
6th Circuit: 
v. Vv 
766 F.2d 910 (6th Cir. 1985) 
757 F.2d 752 (6th Cir. 1985) 
7th Circuit: 
Gores vy. La Display Fi 
742 F.2d 1037 (7th Cir. 1984) 


8th Circuit: 
Orsini v. Wallace, 913 F.2d 474 (8th Cir. 1990), 
cert. denied, 111 S. Ct. 1093 (1991) 
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739 F.2d 
1313 (8th Cir, 1984), cert. denied, 469 U.S. 1158 (1985) 
Habeas corpus applications. 


9th Circuit: 
725 F.2d 


537 (9th Cir.) (en banc), cert. denied, 469 U.S. 824 (1984) 


712 F.2d 1305 (9th Cir. 1983) 
Original panel ruling § 636(c) unconstitutional. 


11th Circuit: 
Sinclair v. Wainwright, 814 F.2d 1516 (11th Cir. 1987) 


Habeas corpus applications. 


Campbell v. Wainwright, 726 F.2d 702 (11th Cir. 1984) 


D.C. Circuit: 
Fi ] 1 W I . \ { T it 
743 F.2d 890 (D.C. Cir. 1984) 


Federa| Circuit: 
D. L. Auld Co. v. Chroma Graphics Corp., 753 F.2d 1029 
(Fed. Cir.), cert. denied, 474 U.S. 825 (1985) 
Pursuit of appeal challenging constitutionality of § 636(c) was 
"abusive of the judicial process" and grounds for award of 
attorneys’ fees against the party raising the issue. 


b. SUFFICIENCY OF CONSENT 


Sections 636(c)(1) and (2) do not specify what constitutes "consent of 
the parties" to the authority of magistrate judges in civil trials. Courts 
have established various procedural requirements for establishing 
adequate consent under the statute. 


1. Form of Consent and Waiver of Right to Article II Judge 


2d Circuit: 
Rosman v. Shapiro, 653 F. Supp. 1441 (S.D.N.Y. 1987) 
Parties’ stipulation to refer motion to disqualify counsel to 
magistrate judge does not constitute explicit waiver of Article 
[II judge. Court will review motion de novo under § 636(b). 
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5th Circuit: 
Archie v. Christian, 808 F.2d 1132 (Sth Cir. 1987) (en banc) 
Before trial, magistrate judge shall inquire on record whether 
each party filed consent and shall receive affirmative answer. 


Parks v. Collins, 761 F.2d 1101 (Sth Cir. 1985) 
Magistrate judge had no authority to try motion to set aside 
default judgment. Parties’ assumption that their consent in 
original action extended to posttrial matters was insufficient 
without another order of reference from the district court. 


Parks v. Collins, 736 F.2d 313 (5th Cir. 1984) 
Written consent requirement not jurisdictional. Local court rules 


are procedural and enacted pursuant to § 636(c) to protect 
voluntariness of consent, not to restrict court’s jurisdiction. No 
question here that oral consent not free or voluntary. 


Calderon v. Waco Lighthouse for the Blind, 
630 F.2d 352 (5th Cir. 1980) 
Party’s failure to object to referral under § 636(c) is presumed 
to be consent. Raising issue for first time on appeal results in 
waiver of right to trial before an Article III judge. 


7th Circuit: 
Silberstein v. Silberstein, 859 F.2d 40 (7th Cir. 1988) 
Court will not infer consent from conduct; it is essential that 
the clerk notify parties and that a copy of the notice and 
signed consent appear in the record before district judge makes 
consent referral. 


Lovelace v. Dall, 820 F.2d 223 (7th Cir. 1987) 
Clear, unambiguous and explicit consent provisions of 28 


U.S.C. §§ 636(c)(1) & (2) do not require writing. Answer of 
"OK" to magistrate judge’s explanation of consent procedure, 
however, is not unambiguous. 


9th Circuit: 
In Re San Vicente Medical Partners, 
865 F.2d 1128 (9th Cir. 1989) 
Stipulation that matter would be determined by district judge 
“or by anyone" the judge appoints does not meet explicit 
consent requirements of § 636(c)(1). Section 636(c)(2) 
mandates clerk to notify parties of their right to consent. 
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10th Circuit: 
Jurado v. Klein Tools, 755 F. Supp. 368 (D. Kan. 1991) 
Party itself not required io consent, thus attorney's 
representation on behalf of client is sufficient under the statute. 


11th Circuit: 
Fowler v. Jones, 899 F.2d 1088 (11th Cir. 1990) 
Consent requirement for magistrate judge to preside at trial not 
avoided where magistrate judge served as Article III judge’s 
"mouthpiece," even though judge present during trial. 


2. Necessity of Consent by All Parties 


5th Circuit: 

Murret v. City of Kenner, 894 F.2d 693 (5th Cir. 1990) 
Consent requirements are not met where original parties had 
consented in writing, but parties added subsequently did not 
consent. 


Archie v. Christian, 808 F.2d 1132 (Sth Cir. 1987) 


Failure of one party to consent is procedural error; failure to 
raise issue on appeal constitutes waiver. 


Caprera v. Jacobs, 790 F.2d 442 (Sth Cir. 1986) 
Magistrate judge had no authority to proceed where additional 


defendants added by amended complaint did not expressly 
consent to trial. Consent cannot be inferred by party’s failure 
to object, and parties cannot waive issue by remaining silent. 


7th Circuit: 
Guess v. Chenault, 108 F.R.D. 446 (N.D. Ind. 1985) 
Where original parties consented, party added subsequently is 
not precluded from asserting right to trial before district judge. 
However, court will sever subsequent party and hold trial with 
original parties as scheduled before the magistrate iudge. 
(Opinion by magistrate judge). 


8th Circuit: 
Giove v. Stanko, 882 F.2d 1316 (8th Cir. 1989), 


cert. denied, 110 S. Ct. 1812 (1990) 
In plaintiffs garnishment action enforcing default judgment 
against defendant, defendant’s failure to appear and lack of 
consent did not deprive magistrate judge of authority. 
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3. Time to File Consent 


Ki lonization | ‘onal 
825 F.2d 1180 (7th Cir. 1987) 


Consent several weeks after postjudgment proceeding sufficient 
under § 636(c). 


Adams v. Heckler, 794 F.2d 303 (7th Cir. 1986) 


Execution of written consent on day scheduled for hearing is 
clear, unambiguous and explicit, and not intrinsically coercive. 
Although failure to consent would have resulted in a reference 
under § 636(b)(1)(B), assumption that parties would be 
prejudiced by magistrate judge’s knowledge of refusal to 
consent is simply unwarranted. 


4. Voluntariness of Consent 


2d Circuit: 
Collins v. Foreman, 729 F.2d 108 (2d Cir. 1985), 

cert. denied, 469 U.S. 870 (1986) 
Two phone calls and a letter from magistrate judge to the 
parties prior to their signing of consent form did not constitute 
coercion to consent to trial before the magistrate judge. [1990 
amendments to § 636(c)(2) relax restrictions upon discussion 
with parties of option of trial before magistrate judge]. 


7th Circuit: 
Lovelace v. Dall, 820 F.2d 223 (7th Cir. 1987) 
Consent to the authority of a magistrate judge over a civil trial 
must be clear, unambiguous, and explicit. Party’s oral reply of 
"OK" to magistrate judge’s explanation of consent procedure did 
not satisfy the requirements of the statute. 


Adams v. Heckler, 794 F.2d 303 (7th Cir. 1986) 
Consent to civil trial authority of magistrate judge must be 
clear, unambiguous, and explicit, as well as free from coercion. 
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c. VACATION OF REFERENCE TO MAGISTRATE JUDGE 


An order of reference should be signed by a district judge formally 
assigning a civil consent case to a magistrate judge, unless otherwise 
provided by local rule or local practice. However, § 636(c)(6) provides 
that the district judge may subsequently vacate that reference in two 
instances. 


Section 636(c)(6) states: 


The court may, for good cause shown on iis Own motion, 
or under extraordinary circumstances shown by any party, 
vacate a reference of a civil matter to a magistrate [judge] 
under this subsection. 


1. Right of Parties to Withdraw Consent 


2d Circuit: 

Fellman v. Fireman’s Fund Ins. Co., 735 F.2d 55 (2d Cir. 1984) 
Parties’ withdrawal of consent insufficient; once matter referred 
to magistrate judge, reference can only be withdrawn by 
district court pursuant to § 636(c)(6). 


4th Circuit: 
Dowell v. Blackburn, 1991 U.S. App. LEXIS 9402, 
1991 WESTLAW 75226 (4th Cir. May 13, 1991) 
Magistrate judges are without authority to rule on motions to 
vacate a reference pursuant to § 636(c)(6). Only the district 
judge may rule on such motions. 


5th Circuit: 
Sockwell v. Phelps, 906 F.2d 1096 (5th Cir. 1990) 
Once right to Article I[I judge is knowingly and voluntarily 
waived, party has no night to recant at will. 


Carter v. Sea Land Services, 816 F.2d 1018 (Sth Cir. 1987) 
No right for party to withdraw consent; opinion lists factors for 
eo art to consider. 


7th Circuit: 
Lovelace v. Dall, 820 F.2d 223 (7th Cir. 1987) 
Absent evidence that consent is not voluntary, signed consent 
form stands as is and constitutes valid consent. 
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10th Circuit: 
Jurado v. Klein Tools, 755 F. Supp. 368 (D. Kan. 1991) 
Party has no right to withdraw consent at will, but court may 
allow withdrawal upon showing of good cause. 


2. Extraordinary Circumstances Shown by Any Party 


1st Circuit: 

MacNeil v. Americold Corp., 735 F. Supp. 32 (D. Mass. 1990) 
Although bias of magistrate judge is factor to be considered in 
vacating reference under § 636(c)(6), Congress did not intend 
section to be used as an alternative to 28 U.S.C. §§ 144 and 
455 for disqualification of judicial officers. 


OQuimette v. Moran, 730 F. Supp. 473 (D.R.I. 1990) 
Habeas petitions do not provide "extraordinary circumstances" 
to vacate reference. Court lists factors to consider in 
determining "extraordinary circumstances" and "good cause". 


Swallow Turn Music v. Tidal Basin, Inc., 
581 F. Supp 504 (D. Me. 1984) 


Questions about constitutionality of the Magistrates Act do not 
constitute extraordinary circumstances. No good cause for 
court to vacate reference where motion merely attempts to 
delay trial. 


Sth Circuit: 
Murret v. City of Kenner, 894 F.2d 693 (Sth Cir. 1990) 
Failure of all parties to provide written consent to trial before 
magistrate judge constitutes extraor’ zy circumstances. 


Cooley v. Foti, 1988 WESTLAW 10166 (E.D. La. 1988) 
Retaliatory act by magisirate judge evidencing a degree of 
anger amounting to personal bias constitutes extraordinary 
circumstances. Court finds good cause to vacate reference 
where magistrate judge’s conduct requires effective supervision 
by district judges. 


7th Circuit: 
Geras v. Lafayette Display Fixtures, 
742 F.2d 1037 (7th Cir. 1984) 
If § 636(c)(6) were interpreted in manner negating effective 
supervision of magistrate judges, the result might be 
unconstitutional. 
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Lorenz v. Valley Forge Ins. Co., 
815 F.2d 1095 (7th Cir. 1987) 


Magistrate judge’s allowance of plaintiffs motion to amend 
complaint to request ten million dollars in damages does not 
constitute extraordinary circumstances to allow party to 
withdraw consent. 


8th Circuit: 


568 F. Supp. 645 (W.D. Ark. 1983) 
No extraordinary circumstances existed under § 636(c)(6) to 
vacate reference where magistrate judge had presided in excess 
of one year and withdrawal would result in substantial delay 
impairing the efficient administration of justice. 


10th Circuit: 
Jurado v. Klein Tools, 755 F. Supp. 368 (D. Kan. 1991) 
Claim that attorney’s consent to trial on behalf of client does 
not constitute valid consent is insufficient to meet level of 
extraordinary circumstances. Counsel cautioned to avoid 
further conduct obviously contrived to cause delay. 


3. Good Cause Shown on Motion of the Court 


Ist Circuit: 
Quimette v. Moran, 730 F. Supp. 473 (D.R.I. 1990) 
Decision lists factors to be considered by court in determining 
good cause to vacate reference to magistrate judge. 


Swallow ic v. Ti 
581 F. Supp. 504 (D. Me. 1984) 
Good cause to vacate reference of consent trial to magistrate 
judge not established when motion to vacate merely attempts 
to delay trial. 


9th Circuit: 
Gomez v. Harris, 504 F. Supp. 1342 (D. Alaska 1981) 
Court found good cause to vacate social security civil consent 


referral because of the presence of a controlling question of law 
and a thicket of procedural difficulties. 
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4. Authority of Magistrate Judge after Vacation of Reference 


2d Circuit: 
McCarthy v. Bronson, 906 F.2d 835 (2d Cir. 1990), 
affd, 111 S, Ct. 1737 (1991) 
Magistrate judge "entitled to lesser step" of issuing report and 
recommendation in prisoner case under § 636(b)(1)(B) after 
permitting party to withdraw consent to trial. 


Sth Circuit: 
Sockwell v. Phelps, 906 F.2d 1096 (Sth Cir. 1990) 
Magistrate judge had no authority to try case and issue report 
and recommendation under § 636(b)(1)(B) after allowing party 
to withdraw consent. Error is jurisdictional under Gomez v, 
United States, 490 U.S. 858 (1989), and thus not harmless. 


9th Circuit: 
United States v. Mortensen, 860 F.2d 948 (9th Cir. 1988), 
cert. denied, 490 U.S. 1036 (1989) 
Consent not automatically withdrawn by mistrial. Authority of 
magistrate judge continues until consent properly revoked or 
withdrawn. 


d. APPEAL OF MAGISTRATE JUDGE’S DECISION 
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[Fed. R. Civ. P. 73 and 74] 


The Magistrates Act provides alternative forums for appeal of a 
magistrate judge’s final order in a civil trial. 28 U.S.C. § 636(c)(3) 
states: "Upon entry of judgment...an aggrieved party may appeal directly 
to the appropriate United States court of appeals...in the sarne manner 
as an appeal from any other judgment of a district court." In the 
alternative, § 636(c)(4) provides that the parties may consent "to 
appeal on the record to a judge of the district court...." Parties who 
consent to appeal to a district court judge may, under § 636(c)(5), seek 
further review in the United States court of appeals by filing a "petition 
for leave to appeal...stating specific objections to the judgment." 


1. Election of Alternative Forums for Appeal 


3d Circuit: 
Keller v. Petsock, 849 F.2d 839 (3d Cir. 1988) 
Where consent form indicates appeal to court of appeals, 
omission from notice of appeal of designation of court to which 
appeal taken does not invalidate appeal unless other party 
prejudiced. Violation of temporal requirements of Fed. R. Civ. 
P. 74 is mandatory and jurisdictional; no appellate jurisdiction. 


June 1991 


[d§ 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


5th Circuit: 
Carter v, South Cent, Bell, 912 F.2d 832 (Sth Cir. 1990) 
Since original Title VII claims were properly before magistrate 
judge, court of appeals had jurisdiction despite plaintiffs failure 
to obtain a right to sue letter from the EEOC on the underlying 
claim in an amended complaint. 


Oliver v. Collins, 904 F.2d 278 (Sth Cir. 1990) 
Intent of statute is to create alternative forums. Parties can 
subsequently agree to revoke consent to district court appeal 
and present arguments directly to court of appeals. 


6th Circuit: 


749 F.2d 9 (6th Cir. 1984) 
Congress envisioned that parties would determine in advance 
the forum of appeal. Where parties choose appeal to district 
court, they have no automatic right of appeal to court of 
appeals. 


7th Circuit: 


852 F.2d 318 (7th Cir. 1988) 
Failure of parties to appreciate that magistrate judge’s order 
was final is insufficient as a matter of law to warrant extension 
of thirty days for appeal under Fed. R. App. P. 4(a)(5). 


Adams v. Heckler, 794 F.2d 303 (7th Cir. 1986) 
Fed. R. Civ. P. 75(c) governs appeals to district court under 28 


U.S.C. § 636(c)(4) and not federal rules of appellate procedure. 
Burden upon appellant to file transcript or statement of 
evidence under rule 75(b)(3). 


Webster v. Spraying Systems, 727 F. Supp. 381 (N.D. Ill. 1989) 
Parties are improperly before district court where parties 
elected to appeal to court of appeals. Appeal must be to circuit 
court. 


8th Circuit: 
904 F.2d 463 (8th Cir. 1990) 
Consent to appeal to district court under § 636(c)(4) does not 
create permanent and nonwaivable jurisdictional bar to appeal 
to court of appeals. 
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9th Circuit: 
910 F.2d 617 (9th Cir. 1990) 
District judge sits as appellate court. Trial court decisions 
become final and unreviewable when appeal period expires 
under federal rules of appellate procedure. 


Ridings v, Lane County, 862 F.2d 231 (9th Cir. 1988) 
Parties’ consent to appeal to district court does not create 


permanent and nonwaivable bar to court of appeals. 
2. Petitions for Leave to Appeal 


Courts of appeal have discretion whether or not to hear an appeal 
upon a party’s petition for leave to appeal under § 636(c)(S). 
Generally, appellate courts will only hear appeals involving 
substantial and important issues of law. 


1st Circuit: 
Pushard v. Russell, 815 F.2d 1 (1st Cir. 1987), 
cert. denied, 485 U.S. 965 (1988) 
Petitions for leave to appeal are permitted as an exercise of 
sound judicial discretion under Fed. R. App. P. 5(a). Leave to 
appeal granted only in cases involving substantial and 
important questions of law. 


nLemauor 
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784 F.2d 1542 (2d Cir. 1986 
Filing a notice of appeal instead of a petition for leave to 
appeal is not a jurisdictional defect. The court could thus 
proceed as if a petition were properly filed. 


5th Circuit: 
Wolff v. Wolff, 768 F.2d 642 (Sth Cir. 1985) 
Court will accept "notice of appeal" filed in good faith without 
prejudice to appellee rather than petition for leave to appeal. 
Fifth Circuit adopts standards of Sixth and Eighth Circuits for 
granting petitions in interest of national uniformity. 


6th Circuit: 
Penland v. Warren County Jail, 759 F.2d 524 (6th Cir. 1985) 
Opinion provides guidelines for exercise of discretion in 
accepting petitions for leave to appeal. 
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7th Circuit: 
Adams v. Heckler, 794 F.2d 303 (7th Cir. 1986) 
Filing of “notice of appeal" is not a jurisdictional defect absent 
undue prejudice to appellee, Decision to grant petition for 
leave to appeal is a matter of discretion; court lists standards 
and guidelines. Substantiality of the evidence is insufficient 
grounds to grant petition. 


3. Standard of Review on Appeal 


7th Circuit: 
Wilson v. O'Leary, 895 F.2d 378 (7th Cir. 1990) 
Under §§ 636(c)(4) and (5), court of appeals applies 
deferential standard to district court’s de novo review of 


magistrate judge’s findings of fact. 


Daylan v. Otis Elevator Co., 816 F.2d 287 (7th Cir. 1987) 
Court of appeals applies de novo review to magistrate judge’s 
denial of motions for new trial and judgment NOV. 


8th Circuit: 


Freeman v. Schmidt Real Estate, 755 F.2d 135 (8th Cir. 1985) 
In diversity cases, court of appeals accords substantial weight 


to decisions of local judges, including magistrate judges, on 
questions of local law which have not yet been addressed by 
state courts. 


e. OTHER DUTIES 


Magistrate judges are currently performing a variety of duties for 
district courts with the consent of the parties. These duties are not 
described in the a Act, and any statutes authorizing these 
duties do not specify the involvement of magistrate judges. The 
authority to perform these duties has rarely been addressed in case law, 
but is assumed by the courts in which magistrate judges are performing 
these duties to be derived from the general authority of the Magistrates 
Act and of the district court itself. This list should not be considered 


all-encompassing. 


The Judicial Conference Committee on the Administration of the 
Magistrate Judges System recognizes that the following duties are being 
referred to magistrate judges in various districts around the country. 
Oftentimes, such references are made pursuant to local rule. The duties 
are listed to suggest how different courts have utilized magistrate 
judges over the last twenty years. The Committee provides this list 
without commenting upon the propriety of such references. 
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* Patent Cases 
* Admiralty Cases 


* Miller Act Cases for the Construction of Public Works 
(40 U.S.C. § 270a et seq.). 
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§ 8. CONTEMPT POWERS UNDER 28 U.S.C. § 636(e) 


Prior to the creation of the current system of United States magistrate 
judges, a series of cases had held that U.S. commissioners possessed no 
inherent contempt power. Magistrate judges are now given limited 
contempt powers under the Magistrates Act. 28 U.S.C. § 636(e) sets 
forth the limits of this power. Upon the occurrence of behavior before 
the magistrate judge constituting contempt as defined in the statute, 
"the magistrate [judge] shall forthwith certify the facts to a judge of the 
district court" and may serve upon the offending party "an order 
requiring such person to appear before a judge of that court upon a day 
certain to show cause why he should not be adjudged in contempt by 
reason of the facts so certified." 


Magistrate judges, therefore, appear to have no immediate contempt 
powers under the Magistrates Act to counter disruptive behavior in 
their presence. However, several courts have held that magistrate 
judges indirectly wield contempt powers through sanction provisions in 
the federal rules of procedure while proceeding under referrals made 
pursuant to §§ 636(a), (b) and (c). 


1. Authority Of Magistrate Judge 


2d Circuit: 
Litton Systems v. AT & T, 700 F.2d 785 (2d Cir. 1983), 
cert. denied, 464 U.S. 1073 (1984) 

Magistrate judge did not exceed the certification authority of 
§ 636(e) where the district judge referred to the magistrate 
judge under § 636(b)(1)(B) the task of conducting an 
evidentiary hearing on rule 37 discovery sanctions, where the 
district court reserved to itself the question of what sanctions 
would be imposed for any violations. 


Heller v. Wofsey et al., 1989 U.S. Dist. LEXIS 7765, 
1989 WESTLAW 79386 (S.D.N.Y. July 11, 1989) 


Magistrate judges are authorized to either certify for contempt 
under § 636(e) or to issue a § 636(b)(1)(B) report under the 
inherent power of the court to protect the administration of 
justice by levying sanctions in response to abusive litigation 
practices. 
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4th Circuit: 


830 F.2d 514 (4th Cir, 1987) 
In enacting § 636(e), Congress intended to create a distinct 
procedure apart from that normally applicable under either 
sections 636(b) or (c). District court will follow certification 
procedure of § 636(e) to resolve motion to hold party in 
contempt for violation of consent decree issued by magistrate 
judge exercising civil consent authority under § 636(c). 


5th Circuit: 
Marshall v, Huffhines Steel Co., 
478 F. Supp. 986 (N.D. Tex. 1979) 
OSHA enabling act implicitly grants district courts the power 
to issue warrants and to hold defendants in contempt under § 
636(d) [later replaced by § 636(e)] for failing to honor an 
administrative inspection warrant issued by a magistrate judge. 


6th Circuit: 
Miami Valley C Scheckelhoff 
123 F.R.D. 263 (S.D. Ohio 1988) 
Use of term "punish" in statutory language indicates § 636(e) 
is intended to apply to criminal contempt only; consent under 
§ 636(c) allows magistrate judge to hear civil contempt 


proceeding. 


7th Circuit: 

Matter of Skil Corporation, 119 F.R.D. 658 (N.D. Ill. 1987) 
Magistrate judge has authority under §§ 636(b)(3) and (e) to 
entertain motions to quash and motions for rule to show cause 
regarding enforcement of administrative inspection warrant. 


9th Circuit: 
United States v. Ritte, 558 F.2d 926 (9th Cir. 1977) 
Magistrate judge has no authority to conduct contempt 
proceeding pursuant to § 636(d) for violation of a bail 
condition. [Later replaced by § 636(e)]. 


In Re Kitterman, 

1988 U.S. Dist. LEXIS 11648 (D. Nev. Sept. 20, 1988) 
Although § 636(e) does not explicitly authorize magistrate 
judges to hold hearings to determine whether to certify matters 
for contempt, magistrate judges are not restricted to exercising 
specific statutory authority and can hold such hearings. 
Magistrate judges can perform commissioner duties or 
additional duties under § 636(b)(3). 
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In Re Kitterman, 696 F. Supp. 1366 (D. Nev. 1988) 


Magistrate judge is without authority to adjudicate contempt 
hearing. Certification to the district court should indicate 
whether contempt is civil or criminal. 


11th Circuit: 


King v. Thornburgh, 762 F. Supp. 336 (S.D. Ga. 1991) 


Court acknowledges arrest warrant power of magistrate judges, 
but an order directing the arrest of an attorney for failure to 
appear at a scheduled hearing is not a normal judicial function 
for a magistrate judge possessed of no authority to punish for 
contempt. 


2. Misdemeanor Cases 
United States v. Gedraitis, 690 F.2d 351 (3d Cir. 1982), 


cert, denied, 460 U.S. 1071 (1983) 
Magistrate judge has authority under § 636(a)(3) to try 
contempts referred to magistrate judge with the proviso that 
penalties do not exceed those for a misdemeanor. Section 
636(e) only applies to contempts committed before magistrate 


judges. 


United States v. Klose, 552 F. Supp. 982 (E.D. Pa. 1982) 


Magistrate judges have authority to try misdemeanor contempt 


matters for actions not occurring before them. 


United States v. Pyle, 518 F. Supp. 139 (E.D. Pa. 1981), 


affd, 722 F.2d 736 (3d Cir. 1983) 
Magistrate judges have authority to try misdemeanor contempt 
matters. Section 636(e) merely prohibits magistrate judges 
from trying contempts committed in their own proceedings. 
Once an order is entered by district judge prohibiting certain 
conduct, nothing in § 636(e) prohibits magistrate judge from 
determining whether accused did so. 


United States v. Wright, 516 F. Supp. 1113 (E.D. Pa. 1981) 
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Magistrate judge has authority to try criminal contempt matter 
before a jury as a minor offense under 18 U.S.C. § 3401(a), 
provided the peralties do not exceed those for a misdemeanor 
offense. 
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3. Certification of Facts Constituting Contempt 


4th Circuit: 
Proctor v, State Government of North Carolina, 
830 F.2d 514 (4th Cir. 1987) 
Certification of civil contempt is treated as prima facie 
statement. District judge must allow parties the opportunity to 
submit evidence. Court analogizes certification procedure under 
§ 636(e) with contempt provisions of the Bankruptcy Act. 


5th Circuit: 

United States v. McCargo, 783 F.2d 507 (Sth Cir. 1986) 
District court can take judicial notice of existence of magistrate 
judge’s certification of contempt contained in record, whether 
or not government is required to prove certification as an 
element of criminal contempt. 


9th Circuit: 
In Re Kitterman, 

1988 U.S. Dist. LEXIS 11648 (D. Nev. Sept. 20, 1988) 
Although § 636(e) does not explicitly authorize magistrate 
judges from holding hearings in order to determine whether 
to certify a matter for contempt, the certification power 
necessarily includes the less intrusive power to issue an order 
to show cause why a magistrate judge should not certify an 
individual in contempt. 


4. District Court’s Supervisory Authority 


7th Circuit: 
G Laf Display Fi 
742 F.2d 1037 (7th Cir. 1984) 
A "clear line of demarcation" between Article III judges and 
magistrate judges may be found in the allocation of contempt 
power in § 636(e). The vesting of this power exclusively in 
Article III judges limits the exercise of judicial power to persons 
enjoying the constitutional guarantee of independence. 


9th Circuit: 
In Re Kirk, 641 F.2d 684 (9th Cir. 1981) 
To prove intent in § 636(d) contempt action before district 
judge [later replaced by § 636(e)], an attorney must know or 
reasonably be aware in view of all the circumstances, especially 
the heat of the controversy, that he or she is exceeding the 
outermost limits of their proper role and hindering rather than 
facilitating the search for truth. 


June 1991 


\\' 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


5. Appellate Review 


In Re Kirk, 641 F.2d 684 (9th Cir. 1981) 
Appellate standard is, viewing the evidence in the light most 
favorable to sustaining the conviction of criminal contempt, 
could the district judge rationally conclude from the evidence 
presented upon certification that guilt was established beyond 
a reasonable doubt. 
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§ 9. OTHER STATUTORY GRANTS OF AUTHORITY 
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A large number of federal statutes directly and indirectly grant 
authority to magistrate judges. What follows is a list of federal statutes 
which specifically refer to magistrate judges or United States 
commissioners. Statutes are a'so included which have been specifically 
cited by courts in published decisions as authority for referring duties 
to magistrate judges. 


Section 636(b)(1) begins with the phrase, "Notwithstanding any 
provision of law to the contrary-". Both the House and Senate Reports 
to the 1976 revisions of the Magistrates Act contain the following 
statement: 


This language is intended to overcome any problem which 
may be caused by the fact that scattered throughout the 
code are statutes which refer to "the judge" or "the court". 
It is not feasible for the Congress to change each of those 
terms to read "the judge or a magistrate". It is, therefore, 
intended that the permissible assignment of additional duties 
to a magistrate shall be governed by the revised section 
636(b), "notwithstanding any provision of law" referring to 
"judge" or "court". 


H.R. Rep. No. 1609, 94th Cong., 2d Sess. 9 (1976); S. Rep. No. 625, 
94th Cong., 2d Sess. 7 (1976). 


Since 1968, Congress has passed two acts to address the change of 
title from United States commissioner to United States magistrate (Pub. 
L. No. 90-578), and the subsequent change of title from United States 
magistrate to United States magistrate judge (Pub. L. No. 101-650). 
Both provisions provide that any reference to a previous title in the 
United States Code or in any federal regulation be deemed to refer to 
the subsequenily enacted title. Accordingly, all references to 
"commissioner' or "magistrate" contained in the following statutes 
should be deemed to refer to United States magistrate judges. 
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a. WARRANT STATUTES 


The following statutes specifically authorize magistrate judges to issue 
search warrants and arrest warrants in a variety of contexts. 


7 U.S.C. § 150ff: Plant pests; inspections and seizures, warrants 


[A] United States magistrate, may,...upon proper oath or affirmation 
showing probable cause to believe that there are on certain 
premises any products, articles, means of conveyance, or plant pests 
regulated or subject to disposal under this chapter, issue warrants 
for the entry of such premises to make any inspections or seizures 
under this chapter. 


7 U.S.C. Ch. 54: Transportation, Sale, and Handling of Certain Animals 


§ 2156(f) A warrant to search for and seize any animal which 


there is probable cause to believe was involved in any 
violation of this section [animal fighting] may be issued 
by...a United States magistrate within the district 
wherein the animal sought is loceted. 


7 U.S.C. Ch. 61: Noxious Weeds 


§ 2806 


[A] United States commissioner, may,...upon proper oath 
or affirmation showing probable cause to believe that 
there are on certain premises any products, articles, 
means of conveyance, or noxious weeds subject to this 
chapter, issue warrants for the entry of such premises 
for purposes of any inspection or other action necessary 
under this chapter, except as otherwise provided in 
section 2808 of this title. 


15 U.S.C. Ch. 46, Subchapter IV: Odometer Requirements 


§ 1990e 
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(b)(1) [A]ny United States magistrate, may,...upon 
proper oath or affirmation showing probable cause, issue 
warrants for the purpose of conducting administrative 
inspections authorized by section 1990d of this title and 
of impoundment of motor vehicles or motor vehicle 
equipment appropriate to such inspections. 
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16 U.S.C. § 668: Bald and Gold Eagles; Enforcement provisions 


§ 668b(a) [A]ny United States magistrate may,...upon proper oath 
or affirmation showing probable cause, issue warrants 


in all such cases. 
16 U.S.C. § 690: Game and Bird Preserves 


§ 690e(a) [A]ny United States magistrate may,...upon proper oath 
or affirmation showing probable cause, issue warrants 
in all such cases [enforcement provisions of sections 
690 to 690i]. 


16 U.S.C. Ch. 7, subchapter II: Migratory Bird Treaty 


§ 706 United States magistrates may,...upon proper oath or 
affirmation showing probable cause, issue warrants in 
all such cases [enforcement provisions of subchapter II]. 


4th Circuit: 
United States v. Swann, 377 F. Supp. 1305 (D. Md. 1974) 
It is not reasonable or logical to hold that 16 U.S.C. § 706 was 
intended to create a requirement for a warrant to be issued 
when a warrant is not required by the 4th Amendment. 


Oth Circuit: 
United States v. Wyider, 590 F. Supp. 926 (D. Or. 1984) 
16 U.S.C. § 706 does not create a warrant requirement where 
none exists under the 4th Amendment; magistrate judge’s 
denial of motion to suppress upheld. 


16 U.S.C. Ch. 8: Upper Mississippi River Wild Life and Fish Refuge 


§ 727 (a) [A]ny United States magistrate may,...upon proper 
oath or affirmation showing probable cause, issue 
warrants in all such cases [enforcement provisions of 
this chapter]. 


16 U.S.C. Ch. 9: Fish and Wildlife Service 
§ 742j-1 (d) [A]ny United States magistrate may,...upon proper 
oath or affirmation showing probable cause, issue 


warrants in all such cases [enforcement provisions of 
this section prohibiting airborne hunting]. 
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16 U.S.C. Ch. 14: Regulation of Whaling 


§ 916g (a) United States magistrates may,...upon proper oath 
or affirmation showing probable cause, issue warrants 


in all such cases. 
16 U.S.C. Ch. 16: Tuna Conventions 


§ 959 (a) United States magistrates may,...upon proper oath 
or affirmation showing probable cause, issue such 
warrants or other process as may be required for 
enforcement of this chapter and the regulations issued 
pursuant thereto. 


16 U.S.C. Ch. 24: Conservation and Protection of Fur Seals, 
Other Wildlife, and Sea Otters. 


§ 1172  (b) United States magistrates may,...upon proper oath 
or affirmation showing probable cause, issue such 


warrants or other process, including warrants or other 
process issued in admiralty proceedings in Federal 
district courts, as may be required for enforcement of 
this chapter and any regulations issued thereunder. 


16 U.S.C. Ch. 30: Wild Horses and Burros: 
Protection, Management, and Control 


§ 1338 = (b) [A]ny United States magistrate may,...upon proper 
oath or affirmation showing probable cause, issue 
warrants, in all such cases. 


16 U.S.C. Ch. 31: Marine Mammal Protection 


§ 1377 = (c) United States magistrates may,...upon proper oath or 
affirmation showing probable cause, issue such warrants 
or other process, including warrants or other process 
issued in admiralty proceedings in United States district 
courts, as may be required for enforcement of this 
chapter and any regulations issued thereunder. 
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16 U.S.C. Ch. 35: Endangered Species 


§ 1540 = (e)(2) United States magistrates may,...upon proper 
oath or affirmation showing probable cause, issue such 
warrants or other process as may be required for 
enforcement of this chapter and the regulation [sic] 
issued thereunder. 


16 U.S.C. Ch. 53: Control of Mlegally Taken Fish and Wildlife 


§ 3375 —_ (c) United States magistrates may,...upon proper oath or 
affirmation showing probable cause, issue such watrants 
or other process as may be required for enforcement of 
this chapter and the regulations issued thereunder. 


18 U.S.C. Ch. 44: Firearms 


§ 923(g)(1) (A) The Secretary [of the Treasury], when he 
has reasonable cause to believe a violation of 
this chapter has occurred and that evidence 
thereof may be found on such premises, may, 
upon demonstrating such cause before a Federal 
magistrate and securing from such magistrate a 
warrant authorizing entry, enter during business 
hours the premises...for the purpose of inspecting 
or examining- [subsections omitted]. 


18 U.S.C. § 3041: Power of Courts and Magistrates 
[Arrest Warrants] 


For any offense against the United States, the offender may,...by 
any U.S. magistrate,...be arrested and imprisoned, or released...as 
the case may be, for trial... 


A United States...magistrate shall proceed under this section 
according to rules promulgated by the Supreme Court of the United 
States. 


18 U.S.C. § 3042: Extraterritorial Jurisdiction 


[For 18 U.S.C. § 3041]. 
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18 U.S.C. § 3045: Internal Revenue Violations 


Warrants of arrest for violations of internal revenue laws may be 
issued by United States magistrates upon the complaint of a United 
States attorney,...revenue agent, or private citizen;.... 


18 U.S.C. § 3103a: Additional Grounds for Issuing Warrants 


In addition to the grounds for issuing a warrant in [Fed. R. Crim. 
P. 41(b)], a warrant may be issued to search for and seize any 
property that constitutes evidence of a criminal offense in violation 
of the laws of the United States. 


18 U.S.C. § 3117: Mobile Tracking Devices 
"[A] court" may issue orders; no definition of court. 
18 U.S.C. § 3121 et seq.: Pen Registers and Trap and Trace Devices 
§ 3122(a) (1) An attorney for the Government may make 
application for an order...authorizing or approving the 


installation and use of a pen register or trap and trace 
device...to a court of competent jurisdiction. 


§ 3127(2) (A) “court of competent jurisdiction" defined as “a 
District Court of the United States (including a 
magistrate of such a court" or a United States Court of 
Appeals. 


Stalla 1 and Use of a Devi Pen Registe: 

1987 U.S. Dist. LEXIS 10392 (D. Mass. April 3, 1987) 
Applications for an order pursuant to 18 U.S.C. § 3122(a) must 
demonstrate "completeness" of certification. Magistrate judge 
should not perform an independent judicial review. 


19 U.S.C. § 1595: Searches and Seizures by Customs Officials 


(1) If any officer or person authorized to make searches and 
seizures has probable cause to believe that [omitted: 
contraband] is in any dwelling house, store or other building 
or place, he may make application, under oath,...to any Federal 
magistrate, and shall thereupon be entitled to a warrant to 
enter.... 
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21 U.S.C. Ch. 4: Prevention of Introduction and Spread of Contagion 


§ 134d 


Any...United States magistrate, may...upon proper oath 
or affirmation indicating probable cause to believe that 
there is on certain premises any animal, carcass, product, 
or article regulated or subject to disposal under any law 
or regulation administered by the Secretary...issue 
warrants for the entry upon such premises and for 
inspections and seizures.... 


21 U.S.C. Ch. 13: Drug Abuse Prevention and Control 


§ 879 


§ 880(d) 


A search warrant relating to offenses involving 
controlled substances may be served at any time of the 
day or night if the judge or United States magistrate 
issuing the warrant is satisfied that there is probable 
cause to believe that grounds exist for the warrant and 
for its service at such time. 


(1) Any...United States magistrate, may...upon proper 
oath or affirmation showing probable cause, issue 
warrants for the purpose of conducting administrative 
inspections...and seizures of property appropriate to such 
inspections. 


22 U.S.C. § 257: Arrest of Seamen; Procedure Generally 


Consular officers of foreign nations may make application to a 
United States magistrate judge who may issue a warrant of arrest 
for a seaman to be brought forward for examination. 


§ 258 


§ 258a 


Commitment and discharge after examination pursuant 
to § 257. 


Enforcement of awards of foreign consuls; United States 


magistrates authorized to effectuate arbitration or decree 
of foreign consul. 
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22 U.S.C. § 1978: Restriction on Importation of Fishery or Wildlife 
Products 


(f)(2) The.,..United States magistrates may...upon proper oath 
or affirmation showing probable cause, issue such 
warrants or other process as may be required for 
enforcement of this chapter and regulations issued 
thereunder, 


26 U.S.C. Ch. 51, subchapter G: Breweries 


§ 5557(a) [T)he Secretary may swear out warrants before United 
States commissioners or other officers or courts 
authorized to issue warrants for the apprehension of 
such offenders... (...) Section 3041 of title 18...is hereby 
made applicable in the enforcement of this subtitle. 


b. MISDEMEANOR STATUTES 


The following statutes specifically authorize magistrate judges to 
exercise authority over a variety of misdemeanor and petty offense 
cases beyond the general provisions of 28 U.S.C. §§ 636(a)(3) and (4) 
and 18 U.S.C. § 3401. Also listed are statutes which apply to 
procedural and post-trial aspects of magistrate judge misdemeanor 
jurisdiction, including sentencing, probation and restitution. 


7 U.S.C. § 1011: Land Conservation and Land Utilization 


(f) Any person charged with the violation of such rules and 
regulations [issued by the Secretary of Agriculture to regulate the 
use of property] may be tried and sentenced by any United States 
magistrate...in the same manner and subject to the same conditions 
as provided for in section 3401 (b) to (e) of title 18. 


7 U.S.C. Ch. 54: Transportation, Sale, and Handling of Certain 
Animals 


§ 2149 (d) Prosecution for such violations [of this chapter] 
shall, to the maximum extent practicable, be brought 
initially before United States magistrates as provided in 
section 636 of title 28, and sections 3401 and 3402 of 
title 18, and, with the consent of the Attorney General, 
may be conducted, at both trial and upon appeal to 
district court, by attorneys of the United States 
Department of Agriculture. 
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16 U.S.C. § 3: Rules and Regulations of National Parks, etc. 


The Secretary of the Interior shall make and publish such rules and 
regulations as he may deem necessary or proper for use and 
management of the parks, monuments, and reservations under the 
jurisdiction of the National Park Service and any violation of any 
of the rules and regulations authorized by this section...shall be 
punished by a fine of not more than $500 or imprisonment for not 
exceeding six months, or both.... 


16 U.S.C. Ch. 1: National Parks, Monuments and Seashores 


[A]ny person...found guilty thereof before any United States 
magistrate...shall for each and every such offense forfeit and pay a 
fine, in the discretion of the said United States magistrate...of not 
less than $5 nor more than $500.... 


§ 423f: Petersburg National Battlefield 
§ 430h: Vicksburg National Military Park 
§ 430q: Monocacy National Battlefield 


16 U.S.C. § 460d: Public Parks and Recreational Facilities 


(...) Any persons charged with the violation of [rules and 
regulations promulgated by the Army Corps of Engineers] may be 
tried and sentenced in accordance with the provisions of section 
3401 of title 18. [Citation may be issued for such violations] 


requiring the appearance of any person charged with violation to 
appear before the United States magistrate.... 


[U]pon sworn information...any United States magistrate in the 
proper jurisdiction shall issue process for the arrest of any person 
charged with the violation of said regulations.... 


16 U.S.C. § 460l-6a: Admission and Special Recreation Use Fees. 
(e) Any person so arrested [for violation of rules and regulations 
for the collection of fees] may be tried and sentenced by the United 
States magistrate...in the same manner and subject to the same 


conditions as provided in subsections (b), (c), (d), and (e) of 
section 3401 of title 18. 
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16 U.S.C. Ch. 3: Forests, Forest Service, Management 


§ 551 [A]Jny person charged with the violation of such rules 
and regulations [or §§ 473 to 478 and 479 to 482) may 
be tried and sentenced by any United States magistrate 
specially designated for that purpose by the court by 
which he was appointed, in the same manner and 
subject to the same conditions as provided for in section 
3401(b) to (e) of title 18. 


§ 559 [A]ny person so arrested [by Forest Service employees] 
shall be taken before the nearest United States 
magistrate...for trial; and upon sworn information by 
any competent person any United States 
magistrate...shall issue process for the arrest of any 
person charged with the violation of said laws and 
regulations. 


United States v. Hussong, 778 F.2d 567 (10th Cir. 1985) 
Defendant’s violation of 16 U.S.C. § 551 resulted in financial 


loss to hunters who had contracted with defendant. Magistrate 
judge authorized to impose restitution as a condition of 
probation under 18 U.S.C. § 3651. 


16 U.S.C. § 670: Conservation Programs on Public Lands 


§ 670j(b) (3) Any person charged with committing any offense 
under subsection (a) of this section may be tried and 
sentenced by any United States magistrate...in the same 
manner and subject to the same conditions as provided 
for in section 3401 of title 18. 


16 U.S.C. Ch. 14: Regulation of Whaling 


§ 916g (a) [A}ny...person authorized to enforce the provision of 
the [International Convention for the Regulation of 
Whaling], the regulations of the Commission, this 
subchapter, and the regulations of the Secretary of 
Commerce, shall have power...to arrest any person...and 
to take such person immediately for examination before 
a justice or judge or any other official designated in 
section 3041 of title 18.... 
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16 U.S.C. Ch. 30: Wild Horses and Burros: 
Protection, Management, and Control 


§ 1338 (a) Any person so charged [with specified violations) 
may be tried and sentenced by any United States 
commissioner or magistrate...in the same manner and 
subject to the same conditions as provided for in section 


3401 of title 18. 


18 U.S.C. § 13: Laws of States Adopted for Areas Within Federal 
Jurisdiction [Assimilative Crimes Act] 
[cross-reference 18 U.S.C. § 3013] 


United States v. Carlson, 900 F.2d 1346 (9th Cir. 1990) 
18 U.S.C. § 13 incorporates into federal law only the criminal 


laws of the jurisdiction within which the federal enclave exists. 
No magistrate judge authority where state law reads " a 
violation [of speeding laws] does not constitute a crime." 


18 U.S.C. Ch. 219: Trial by United States Magistrates 
§ 3401: Misdemeanors; application of probation laws 
(a) When specially designated to exercise such jurisdiction by 
the district court..., any United States magistrate shall have 
jurisdiction to try persons accused of, and sentence persons 
convicted of, misdemeanors committed within that judicial 
district. 
§ 3402: Rules of procedure, practice and appeal 
In all cases of conviction by a United States magistrate an 
appeal of right shall lie from the judgment of the magistrate to 
a judge of the district court of the district in which the offense 
was committed. 
18 U.S.C. § 3561 et seq: Probation 
18 U.S.C. § 3571: Sentence of Fine 
18 U.S.C. § 3581: Sentence of imprisonment 


§ 3582: Imposition of a sentence of imprisonment. 
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§ 3583: Inclusion of a term of supervised release after 
imprisonment. 


United States v. Williams, 919 F.2d 266 (Sth Cir. 1990) 
Term “the court" in 18 U.S.C. § 3583(e) does not include a 


sentencing magistrate judge in a misdemeanor action. An 
explicit grant of sentencing authority in 18 U.S.C. § 3401(a) 
does not implicitly authorize magistrate judges to subsequently 
revoke supervised release. 28 U.S.C. § 636(b)(3) does nct 
authorize revocation hearings either. 


18 U.S.C. Chapter 229: Post Sentence Administration 
§ 3601 et seq.: Probation 
18 U.S.C. § 3663: Restitution 


§ 3663(g) "The court" may modify or revoke probation or 
supervised release; restitution is considered a condition 
of probation/release term. No definition of "court". 


18 U.S.C. § 3742(b)(3): Sentencing Guidelines 


United States v. Little, 736 F. Supp. 71 (D.N.J.), affd, 
919 F.2d 137 (3d Cir. 1990) 


District court affirms a sentence imposed by a magistrate judge 
pursuant to § 3742(a)(1). However, court lacks jurisdiction to 
review magistrate judge’s exercise of discretion under Guideline 
§ 5H1.4 to determine effect of extraordinary physical 
impairment in imposing sentence under guidelines. 


18 U.S.C. § 3742(g): Appeal 


APPLICATION TO A SENTENCE BY A MAGISTRATE.-- An 
appeal of an otherwise final sentence imposed by a United 
States magistrate may be taken to a judge of the district court, 
and this section shall apply as though the appeal were to a 
court of appeals from a sentence imposed by a district court. 


28 U.S.C. § 1922: Witness Fees Before United States Commissioners 


The fees of more than four witnesses shall not be taxed against the 
United States, in the examination of any criminal case before a 
United States commissioner, unless their materiality and importance 
are first approved and certified to by the United States attorney.... 
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33 U.S.C. Ch 9: Protection of Navigable Waters, etc. 
§ 410: Exception as to floating loose timber, sack rafts, etc. 


Provided, That the proper action to enforce the provision of 
this section may be commenced before any magistrate...of the 
United States, and such magistrate...shall proceed in respect 
thereto as authorized by law in the case of crimes or 
misdemeanors committed against the United States. 


§ 413: Duty of United States attorneys...in enforcement of 
provisions 


And provided further, That whenever any arrest is made under 
such sections, the person so arrested shall be brought forthwith 


before a magistrate...of the United States for examination of the 
offenses alleged against him; and such magistrate...shall 
proceed in respect thereto as authorized by law in case of 
crimes against the United States. 


§ 446: Inspectors [supervisors of a harbor] 


And provided further, That whenever any arrest is made under 
such sections, the person so arrested shall be brought forthwith 


before a magistrate...of the United States for examination of the 
offenses alleged against him; and such magistrate...shall 
proceed in respect thereto as authorized by law in case of 
crimes against the United States. 


§ 452: Taking Shellfish or Otherwise Interfering with Navigation in 
New York Harbor Channels; 


And provided further, That whenever any such arrest is made 
the person or persons so arrested shall be brought forthwith 
before a magistrate...of the United States for examination of the 
offenses alleged against him; and such magistrate...shall 
proceed in respect theret> as authorized by law in case of 
crimes against the United States. 


33 U.S.C. § 499: Regulations for Drawbridges 


Provided, That the proper action to enforce the provision of 
this section may be commenced before any magistrate...of the 
United States, and such magistrate...shall proceed in respect 
thereto as authorized by law in the case of crimes committed 
against the United States. 
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43 U.S.C. Ch. 35: Federal Land Policy and Management 


§ 1733 (a) Any person charged with a violation of such 
regulation may be tried and sentenced by any United 
States magistrate designated for that purpose by the 
court by which he was appointed, in the same manner 
and subject to the same conditions and limitations as 
provided for in section 3401 of title 18. 


46 U.S.C. Ch. 43: Recreational Vessels 


§ 4311 (d) When a civil penalty of not more than $200 has 
been assessed under this chapter, the Secretary may 
refer the matter of collection of the penalty directly to 
the United States magistrate of the jurisdiction in which 
the person liable may be found for collection procedures 
under supervision of the district court and under an 
order issued by the court delegating this authority under 
section 636(b) of title 28. 


46 U.S.C. Ch. 123: Numbering Undocumented Vessels 


§ 12309 (c) When a civil penalty of not more than $200 has 
been assessed under this chapter, the Secretary may 
refer the matter of collection of the penalty directly to 
the United States magistrate of the jurisdiction in which 
the person liable may be found for collection procedures 
under supervision of the district court and under an 
order issued by the court delegating this authority under 
section 636(b) of title 28. 


c. STATUTES AUTHORIZING PRETRIAL MATTERS AND OTHER 
"COMMISSIONER" DUTIES 


The following statutes directly or indirectly authorize magistrate judges 
to conduct various pretrial matters (besides the issuance of warrants) 
which were handled by United States commissioners prior to enactment 
of the Magistrates Act in 1968. The general authority for magistrate 
judges to preside over such matters is found in 28 U.S.C. § 636(a)(1). 
Also included are statutes authorizing duties which are analogous to 
such "“commissioner' duties which post-date the creation of the 
magistrate judges system. 
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5 U.S.C. § 2903: Authority to Administer Oaths 


An "individual authorized by the laws of the United States... to 
administer oaths" may administer the oath of office required by 5 
U.S.C. § 3331 [to support and defend the Constitution] or other 
oaths required under the laws of the United States. 


"individual authorized by the laws of the United States," is 
defined in the Historical and Revision Notes to § 2903 as 
language coextensive with and substituted for magistrate 
judges, among others. 


18 U.S.C. § 3006A: Criminal Justice Act [Appointment of Counsel] 


(a)(2) Whenever the United States Magistrate...determines that 
the interests of justice so require, representation may 
be provided for.... 


(A) Class B or C misdemeanors, or infractions for 
which confinement is authorized; 


(B) Relief under §§ 2241, 2254 or 2255 of title 28. 
18 U.S.C. § 3013: Special Assessment of Convicted Persons 
(a)(1) In the case of an infraction or misdemeanor; 


(d) [A]n offense under § 13 of this title is an offense against 
the United States. 


18 U.S.C. § 3060: Preliminary Examination 


Authorizes procedures for examination by a judge or magistrate 
judge. (See also Fed. R. Crim. P. 5.1). 


18 U.S.C. § 3141 et seq.: Bail and Detention [Bail Reform Act] 


§ 3141(a) A judicial officer authorized to order the arrest of a 
person under [18 U.S.C. § 3041] before whom an 
arrested person is brought shall order that such person 
be released or detained, pending judicial process, under 
this chapter. 


§ 3144 [A] judicial officer may order the arrest of [a material 


witness] and treat the person in accordance with the 
provisions of section 3142.... 
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§ 3145 Review and appeal of magistrate judge’s release or 
detention order 


§ 3146  (d) Declaration of forfeiture of property designated for 
an appearance bond. [See also Fed. R. Crim. P. 46(e)]. 


§ 3148 Sanctions for violation of a release condition. 
(b) Revocation of release; 


(c) Prosecution for contempt. "The judicial officer may 
commence a prosecution for contempt, under section 
401 of this title..." 


§ 3149 Surrender of an Offender by a Surety 
§ 3156 _ Definitions 


(a)(1) "judicial officer" definition includes § 3041 
(magistrate). 


18 U.S.C. Ch. 209: Extradition 


§ 3184 | Whenever there is a treaty or convention for extradition 
between the United States and any foreign 
government,...any magistrate authorized so to do by a 
court of the United States...may, upon complaint...issue 
his warrant for the apprehension of the person so 
charged, that he may _ be brought before 
such...magistrate, to the end that the evidence of 
criminality may be heard anc. considered. 


§ 3191 On the hearing of any case under a claim of extradition 
by a foreign government [where the person charged is 
indigent], the judge or magist-ate hearing the matter 
may order that such witnesses De subpoenaed, and the 
costs...and the fees of wituesses, shall be paid in the 
same manner as in the case of witnesses subpoenaed in 
behalf of the United Staies. 


§ 3195 _ All witness fees and costs of every nature in cases of 
international extradition, including the fees of the 
magistrate, shall be certified by the...magistrate before 
whom the hearing shall take place to the Secretary of 
State of the United States.... 
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18 U.S.C. Ch. 306: Transfer To or From Foreign Countries 
§ 4107: Verification of consent of offender to transfer from the U.S. 


(a) Prior to the transfer of an offender from the United 
States, the fact that the offender consents to such 
transfer and that such consent is voluntary and with full 
knowledge of the consequences thereof shall be verified 
by a United States magistrate.... 


§ 4108: Verification of consent of offender to transfer to the U.S. 


(a) Prior to the transfer of an offender to the United States, 
the fact that the offender consents to such transfer and 
that such consent is voluntary and with full knowledge 
of the consequences thereof shall be verified in the 
country in which the sentence was imposed by a United 
States magistrate... 


§ 4114: Return of transferred offenders 


(b) [T]he Attorney General may file a complaint for the 
return of the offender with any...authorized magistrate 
within whose jurisdiction the offender is found. (...) A 
summons or a warrant shall be issued by the...magistrate 
ordering the offender to appear or to be brought before 
the issuing authority. If the...magistrate finds that 
the...facts alleged in the complaint are true, he shall 
issue a warrant for commitment of the offender to the 
custody of the Attorney General... 


18 U.S.C. § 4241: Determination of Mental Competency of Defendant. 
"The court": not defined. 


lst Circuit: 


United States v. Ecker, 923 F.2d 7 (1st Cir. 1991) 
Magistrate judge’s commitment order under 18 U.S.C. § 4241 


must be reviewed by the district court judge pursuant to 28 
U.S.C. § 636(b)(1) in order to be a final appealable order to 
the court of appeals. (No statement as to whether matter was 
referred under § 636(b)(1)(A) or (B)). 
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D.C. Circuit: 
United States v. Hemmings, 1991 U.S. Dist. LEXIS 5975, 
1991 WESTLAW 79586 (D.D.C. May 2, 1991) 
Magistrate judges have authority to rule on motions for mental 
competency examinations under 18 U.S.C. § 4241. That section, 
as well as the procedural scheme of Fed. R. Civ. P. 5 and 5.1, 
provide magistrate judges with authority once a judicial finding 
of probable cause has been made. (Opinion by magistrate 
judge). 


18 U.S.C. § 4245: Hospitalization of an Imprisoned Person Suffering 
from Mental Disease or Defect. 


18 U.S.C. § 4246: Hospitalization of a Person Due for Release but 
Suffering from Mental Disease or Defect. 


18 U.S.C. § 4282: Arrested but Unconvicted Persons 


[T]he court in its discretion may direct the United States 
marshal...to furnish the person with transportation and 
subsistence... 


§ 4285: persons released pending further judicial proceedings. 


Any judge or magistrate of the United States, when ordering a 
person released under [§ 3141]...may...direct the United States 
marshal to arrange ffor that  person’s noncustodial 
transportation... 


26 U.S.C. § 7604: Summonses [Internal Revenue] 
(a) "District court" has jurisdiction to compel attendance, testimony, 
or production of documents pursuant to summons. ["District 
court" not defined] 


(b) Enforcement of summons by application to a judge of the 
district court or to a United States commissioner. 


42 U.S.C. § 3411 et seq.: 
Civil Commitment of Persons Not Charged With Criminal Offense 


§ 3412(b) Petition for confinement filed with U.S. district court. 


§ 3412(c) Order for medical examination and hearing entered by 
"the court". [No definition of "the court"). 
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d. MISCELLANEOUS STATUTES 
1. Statutes From Title 18, United States Code 


18 U.S.C. § 7: Special Maritime/Territorial Jurisdiction of the U.S. 
Defined 


18 U.S.C. § 115: Threatening/Injuring Family Member of Federal 
Officials 


(a)(1) Includes family members of a "United States judge" for 
protection from retaliation for carrying out official duties. 


(c)(3) "United States judge" means any judicial officer 
of the United States, and includes...a United 
States magistrate[.] 


18 U.S.C. Ch. 11: Bribery, Graft, and Conflicts of Interest 


§ 202(a) For the purpose of...this title the term "special 
Government employee" shall mean...a part-time United 
States commissioner, [and] a part-time United States 
magistrate... 


18 U.S.C. § 291: Purchase of Claims for Fees by Court Officials 


Whoever, being a...commissioner, or other person holding any office 
or employment or position of trust or profit under the United 
States, directly or indirectly purchases at less than the full face 
value thereof, any claim against the United States for the fee, 
mileage or expenses of any witness, juror, deputy marshal, or any 
other officer of such court, shall be fined not more than $ 1,000. 


18 U.S.C. Ch. 35: Escape and Rescue 


§ 751 Makes it a crime to escape or attempt to escape from 
custody under or by virtue of any process issued under 
the laws of the United States by any court, judge, or 
commissioner. 


§ 755 Makes it a crime for an officer to assist in the escape 
of a prisoner placed in that officer’s custody under or by 
virtue of any process issued under the laws of the 
United States by any court, judge, or commissioner. 
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18 U.S.C. Ch. 47: Fraud and False Statements 


§ 1001: Statements or entries generally 


United States v. Plascencia-Orozco, 768 F.2d 1074 (9th Cir. 1985) 
18 U.S.C. § 1001 applies to false statements made to judiciary 


in proceedings that are "administrative" or "housekeeping" 
functions. Inquiry as to a defendant’s identity at arraignment 
was a function of the magistrate judge’s administrative duties, 
where defendant gave a false name in executing a consent to 
trial of a misdemeanor before the magistrate judge. 


18 U.S.C. § 1114: Protection of Officers and Employees of the United 
States 


Whoever kills or attempts to kill any...United States 
magistrate...shall be punished as provided under sections 
1111 and 1112 of this title.... 


18 U.S.C. Ch. 73: Obstruction of Justice 


§ 1501 Whoever knowingly and willfully obstruct, resists, or 
opposes any officer of the United States, or other person 
duly authorized, in serving, or attempting to serve or 
execute, any legal or judicial writ or process of any 
court of the United States, or United States 
commissioner...shall ...be fined...or imprisoned... 


§ 1503 Makes it a crime to influence or threaten any officer or 
juror serving in a proceeding before "any United States 
’ commissioner or other committing magistrate". 


§ 1512 Makes it a crime to tamper with a witness, victim or 
informant in an "official proceeding". 


§ 1515 (a)(1) Defines "official proceeding" as a proceeding 
before a United States magistrate. 


5th Circuit: 


United States v. Shively, 927 F.2d 804 (5th Cir. 1991) 
"Official proceedings" as provided for by § 1512 include pretrial 
matters referred to magistrate judges under § 636(b)(1). 
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9th Circuit: 

United States v. Plascencia-Orozco, 768 F.2d 1074 (9th Cir. 1985) 
Giving a false name to a magistrate judge at arraignment 
effectively prevented magistrate judge from gathering facts 
necessary for the proper exercise of his discretion, violating 18 
U.S.C. § 1503. 


18 U.S.C. § 2279: Boarding Vessels Before Arrival 


The master of such a vessel shall take [a person boarding a 
vessel without authorization] into custody, and deliver him up 
forthwith to any law enforcement v.ficer, to be by him taken 
before any committing magistrate, to be dealt with according 
to law. 


18 U.S.C. Ch. 208, §§ 3161-3174: Speedy Trial Act 


§ 3161 (a) [T]he appropriate judicial officer at the earliest 
practicable time shall...set the case for trial on a date 
certain, or list it for trial on a...trial calendar..., so as to 
assure a speedy trial. 


§ 3172 (1) The terms "judge" or "judicial officer" mean, unless 
otherwise indicated, any United States magistrate... 


3d Circuit: 
United States v. Moores, 620 F. Supp. 241 (D.P.R. 1985) 
The time between the filing of pretrial motions with a 
magistrate judge and the prompt disposition of those motions 
is excludable under 18 U.S.C. § 3161(h)(1)(F). Ten days in 
which to object to a report and recommendation issued 
pursuant to 28 U.S.C. § 636(b)(1)(B) are also excludable. 
District court has additional excludable 30 days to review 
objections to magistrate judge’s recommendations. 


7th Circuit: 
United States v. Asubonteng, 895 F.2d 424 (7th Cir.), 
cert denied, 110 S.Ct. 1830 (1990) 

Magistrate judge authorized under 18 U.S.C. § 3161(h)(8)(A) 
to continue case sua sponte and exclude continuance from 
Speedy Trial Act computation. Court will not disturb 
magistrate judge’s decision absent an abuse of discretion and 
a showing of prejudice. 
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United States v. Thomas, 788 F.2d 1250 (7th Cir.), 


cert. denied, 479 U.S. 853 (1986) 


Once motion has been taken under advisement by a magistrate 
judge, § 3161(h)(1)(J) allows only 30 days excludable for both 
magistrate judge and judge to rule on motion. 


11th Circuit: 
United States v. Mastrangelo, 733 F.2d 793 (11th Cir. 1984) 


of hearing is excludable; magistrate judge and district judge 


| 
Entire period of time between filing of motion and conclusion 
| 


each have thirty days to take pretrial motion under 
consideration under § 3161(h)(1)(J). 


United States v. Mers, 701 F.2d 1321 (11th Cir.), 


cert. denied, 464 U.S. 991 (1983) 


Magistrate judge and district judge each have thirty days to 
take pretrial motions under advisement under § 3161(h)(1)(J). 
Court is not required to demonstrate that it is actually 


§ 5032 


§ 5033 


§ 5034 


§ 157 
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considering matter on every excludable day. 
18 U.S.C. §§ 5031-5042: Juvenile Delinquency 


A juvenile...shall not be proceeded against in any court 
of the United States unless.... 


Custody prior to appearance before magistrate. 


Duties of Magistrate. 

[Duties include appointment of counsel, ordering of 
payment of attorneys’ fees, appointment of guardian ad 
litem, and determination of possible detention. ] 


2. Statutes From Title 28, United States Code 


28 U.S.C. Ch. 6: Bankruptcy Judges 


(a) Each district court may provide that any or all cases 


under title 11 and any or all proceedings arising under 
title 11 or arising in or related to a case under title 11 


shall be referred to the bankruptcy judges for the 
district. 
(b)(1) Bankruptcy judges may hear and determine au 


cases under title 11 and all cove proceedings arising 
under title 11, or arising in a case under title 11, 
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referred under subsection (a) of this section, and may 
enter appropriate orders and judgments, subject to 
review under section 158 of this title. 


§ 158 (a) The district courts of the United States shall have 
jurisdiction to hear appeals from final judgments, orders, 
and decrees, and, with leave of the court, from 
interlocutory orders and decrees, of bankruptcy judges 
entered in cases and proceedings referred to the 
bankruptcy judges under section 157 of this title. An 
appeal under this subsection shall be taken only to the 
district court for the judicial district in which the 
bankruptcy judge is serving. 


(b)(1) The judicial council of a circuit may establish a 
bankruptcy appellate panel, comprised of bankruptcy 
judges from districts within the circuit, to hear and 
determine, upon the consent of all the parties, appeals 
under subsection (a) of this section. 


[See also 28 U.S.C. § 1334). 


5th Circuit: 
Matter of Foreman, 906 F.2d 123 (Sth Cir. 1990) 
The court restated its holding in Minerex that a referral of a 
bankruptcy appeal to a magistrate judge was improper, even 
with the parties’ consent. Appellate court did not reverse on 
that point since the district judge struck the magistrate judge’s 
report and recommendation from the record and engaged in an 
independent review of the issues. 


Matter of Evangeline Refining Co., 890 F.2d 1312 (Sth Cir. 1989) 


District court judge’s revocation of reference to magistrate 
judge for a report and recommendation on applications for fees 
complied with Minerex and corrected its improper reference. 
Dicta: Court would view disfavorably reference to magistrate 
judge and revocation of reference, with district court "parroting" 
magistrate judge’s report and recommendation. 


Matter of Nix, 864 F.2d 1209 (Sth Cir. 1989) 
Consensual references of Chapter 7 "core" bankruptcy matters 


should only be made where compelling need. 
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Minerex Erdoel, Inc. v. Sina, Inc., 838 F.2d 781 (Sth Cir. 1988), 
cert. denied, 488 U.S. 817 (1988) 
Intricate scheme provided by 28 U.S.C. § 158 for bankruptcy 


appeals does not provide for review of bankruptcy appeals by 
a magistrate judge under the consent provisions of 28 U.S.C. 
§ 636(c). 


7th Circuit: 

Matter of Elcona Homes Corp., 810 F.2d 136 (7th Cir. 1987) 
Bankruptcy Act clearly establishes two routes of appeal. 
Congress did not provide for route of review by magistrate 
judges. 


8th Circuit: 
In Re Clarkson, 767 F.2d 417 (8th Cir. 1985) 
Reference to magistrate judge for report and recommendation 
on bankruptcy appeal was in violation of 28 U.S.C. § 1334(c) 
and delayed resolution of case. [§ 1334(c) was repealed in 
1984; no current prohibition] 


10th Circuit: 


Je DEAL. P¥YUYVUL 


901 F.2d 849 (10th Cir. 1990) 
Magistrate judges not permitted to enter final decisions in 
bankruptcy appeals. Magistrate judge may conduct advisory 
hearing provided that the district judge signs the final order. 


Hall v. Vance, 887 F.2d 1041 (10th Cir. 1989) 
District court may refer a bankruptcy appeal to a magistrate 
judge under 28 U.S.C. § 636(b)(3) for an advisory hearing 
when the district court explicitly reserves for itself the final 
decision on appeal. 


28 U.S.C. Ch. 17: Resignation and Retirement of Judges 
[Includes Judicial Misconduct] 


§ 372(c) (1) Any person alleging that a...magistrate, has engaged 
in conduct prejudicial to the effective and expeditious 
administration of the business of the courts, or alleging 
that such a ...magistrate is unable to discharge all the 
duties of office by reason of mental or physical 
disability, may file with the clerk of the court of appeals 
for the circuit a written complaint.... 
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§ 374 The place where a...magistrate recalled under section 
155, 375, 636, or 797 of this title maintains the actual 
abode in which the...magistrate customarily lives shall 
be deemed to be the official station of such...magistrate 
for purposes...of this title. 


§ 375 (a)(1) [A] United States magistrate...who has retired 
[under §§371(c) or 377] may agree to be 
recalled to serve under this section for a period 


of five years as a... magistrate...upon certification 
that substantial service is expected to be 


performed ...during such 5-year period. 


(b) A...magistrate recalled under this section may 
exercise all of the powers and duties of the 
office of...magistrate held at the time of 
retirement... 


In Re Complaint of Judicial Mi 
858 F.2d 331 (Jud.C. 6th Cir. 1988) 


Circuit Judicial Council lacked jurisdiction under § 372(c) to 
discipline magistrate judge in case at bar. That section 
provides administrative remedies only in absence of appropriate 
judicial remedies and council dismissed complaint of misconduct 
against magistrate judge where complainant had not pursued 
appropriate judicial remedies. 


28 U.S.C. § 455: Disqualification of Justice, Judge or Magistrate 
(a) Any...magistrate of the United States shall disqualify himself in 
any proceeding in which his impartiality might reasonably be 
questioned. 


(b) He shall also disqualify himself in the following circumstances: 
[omitted] 


(d)(1) "proceeding" includes pretrial, trial, appellate review, or other 
stages of litigation. 
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9th Circuit: 

United States v. Van Griffin, 874 F.2d 634 (9th Cir. 1989) 
Possession of ranger’s report by magistrate judge at petty 
offense hearing created appearance of bias justifying recusal 
under § 455, but failure to recuse was harmless error. 


11th Circuit: 


LaMarca v. Turner, 662 F. Supp. 647 (S.D. Fla. 1987), appeal 
dismissed, 861 F.2d 724 (11th Cir. 1988) 
Magistrate judge’s visit to prison in early stages of prisoner 
action was not in and of itself sufficient to require recusal. 


28 U.S.C. Ch. 31: The Attorney General 


§ 515: [Department of Justice personnel are permitted to 
conduct any kind of legal proceeding, including 
proceedings before "committing magistrates"). 


§ 526(a) (2) The Attorney General may investigate the official 
acts, records, and accounts of United States magistrates 
"at the request and on behalf of the Director of the 
Administrative Office of the United States Courts." 


28 U.S.C. § 566: U.S. Marshals; Powers and Duties 


Garland v. Sullivan, 

737 F.2d 1283 (3d Cir. 1984), affd, 474 U.S. 34 (1985) 
Magistrate judges authorized under 28 U.S.C. § 569(a) 
[repealed in 1988; see § 566(c)] to order marshals to take 
custody of state prisoner while they are in a federal courthouse 
for purposes of testimony. 


28 U.S.C. § 1291: Appellate Jurisdiction 


The courts of appeals...shall have jurisdiction of appeals from all 
final decisions of the district courts of the United States....[includes 
decisions of magistrate judges pursuant to 28 U.S.C. § 636(c)] 


1st Circuit: 
United States v. Ecker, 923 F.2d 7 (1st Cir. 1991) 
Magistrate judge’s commitment order under 18 U.S.C. § 4241 
must be reviewed by a district judge pursuant to § 636(b)(1) 
in order to be a final appealable order to the court of appeals. 
(No statement as to whether matter was referred pursuant to 
subsection 636(b)(1)(A) or (B)). 
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2d Circuit: 

Spatola v. United States, 925 F.2d 615 (2d Cir. 1991) 
Magistrate judge’s order certifying request for extradition 
cannot be reviewed on direct appeal because it is not a final 
decision of a district court under 28 U.S.C. § 1291. 


3d Circuit: 


771 F.2d 796 (3d Cir. 1985) 
Magistrate judge’s temporary protective order issued pursuant 
to Fed. R. Civ. P. 26 is not a final order and is not a collateral 
order permitting review by court of appeals. 


4th Circuit: 
Roundabush v. Troxler, 
1991 U.S. App. LEXIS 4661 (4th Cir. 1991) 
No final order or collateral order jurisdiction for appeal from 
magistrate judge’s order granting motion to depose party and 
staying matter for failure to exhaust state administrative 
remedies. 


Sth Circuit: 


Colburn v. Bunge Towing, Inc., 883 F.2d 372 (Sth Cir. 1989) 
Court of appeals is without jurisdiction where party failed to 


appeal magistrate’s nondispositive order, since district court has 
not issued a final order. 


7th Circuit: 
Richards v. Fi Tire & Rubber C 
928 F.2d 241 (7th Cir. 1991) 
Finality doctrine bars consideration of district court’s order of 
dismissal, since real dispute is about magistrate’s discovery 
order. 


Geaney v. Carlson, 776 F.2d 140 (7th Cir. 1985) 

Where prisoners requested injunctive relief barring their transfer 
to another facility and in the alternative, dismissal of their 
petition, magistrate judge’s order granting dismissal is not a 
final appealable order. Since defendants were never served, 
court will not presume consent under § 636(c). Absent 
consent, district court needed to enter order approving 
magistrate’s "order" as a report and recommendation. 


June 1991 


14S 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


8th Circuit: 


United States v. Brakke, 813 F.2d 912 (8th Cir. 1987) 
Pretrial orders are not final orders under 28 U.S.C. § 1291, and 


do not fall within collateral order exception to final judgment 
rule. No appellate jurisdiction 


9th Circuit: 

Alaniz v. California Processors, 690 F.2d 717 (9th Cir. 1982) 
Magistrate judge’s decision under § 636(b)(2) is not a decision 
of the district court under 28 U.S.C. § 1291 and cannot be 
appealed directly to court of appeals as a final appealable 
order. Parties’ "consent" to referral to special master is 
insufficient to render special master’s order a final order under 
the civil consent provisions of § 636(c). 


28 U.S.C. § 1334: Bankruptcy Cases and Proceedings 


(a) Except as provided in subsection (b) of this section, the district 
court shall have original and exclusive jurisdiction of all cases under 
title 11. 


(b) Notwithstanding any Act of Congress that confers exclusive 
jurisdiction on a court or courts other than the district courts, the 
district courts shall have original but not exclusive jurisdiction of all 
civil proceedings arising under title 11, or arising in or related to 
cases under title 11. 


(No definition of "district court"; prior provisions of § 1334(c) 
prohibiting references to magistrate judges were not reenacted 
in 1984}. 


[See also the procedures and appeals provisions of 28 U.S.C. 
§§ 157 and 158 and the accompanying cases]. 


Sth Circuit: 


Minerex Erdoel, Inc. v. Sina, Inc., 838 F.2d 781 (Sth Cir. 1988), 


cert. denied, 488 U.S. 817 (1988) 
Intricate scheme provided by 28 U.S.C. § 158 for bankruptcy 


appeals does not provide for review of bankruptcy appeals by 
a magistrate judge under the consent provisions of 28 U.S.C. 
§ 636(c). 
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7th Circuit: 


Matter of Elcona Homes Corp., 810 F.2d 136 (7th Cir. 1987) 
Bankruptcy Act clearly establishes two routes of appeal. 


Congress did not provide for route of review by magistrate 
judges. 
28 U.S.C. § 1782: Assistance to Foreign Tribunals (letters rogatory) 
(a) The district court of the district in which a person resides or 


is found may order him to give his testimony...for use in a [foreign] 
tribunal.... [no definition of "district court") 


§ 1783: "A court of the United States" may subpoena 
witnesses of a foreign country. [no definition of 
“district court") 
3d Circuit: 


In Re Kasper-Ansermet, 132 F.R.D. 622 (D.N.J. 1990) 


Motion to quash deposition subpoenas, issued pursuant to 28 
U.S.C. § 1782, was referred to magistrate judge under 28 
U.S.C. § 636(b)(1)(A). 


6th Circuit: 
In Re Local Court of Pforzheim, 
130 F.R.D. 363 (W.D. Mich. 1989) 
Letter rogatory under 28 U.S.C. 1782(a) assigned to magistrate 
judge appointed as "commissioner" for purposes of rendering 
judicial assistance. Magistrate judge authorized by 28 U.S.C. 
§ 636(b) [no further citation] to deny requested order for 
blood sample. 


Reque ici soul, 428 F. Supp. 
109 (N.D. Cal.), aff, | 555 F.2d 720 (9th Cir. 1977) 
Only district court judge may order judicial assistance under 28 
U.S.C. § 1782; written order of reference appointing magistrate 
judge as commissioner limits magistrate judge to administrative 
functions only. No discretion for magistrate judge to deny 
request; matter treated as a recommendation under 28 U.S.C. 


§ 636(b)(1)(B). 
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11th Circuit: 


731 F. Supp. 490 (S.D. Fla. 1990) 
Court adopts magistrate judge’s recommendation pursuant to 28 
U.S.C. § 636(b)(1)(B) on motions to quash subpoena and to 
grant protective order under 28 U.S.C. § 1782 and Fed. R. Civ. 
P. 30 and 45. 


28 U.S.C. § 1825: Payment of Fees 


In any case in which the United States or an officer or agency of 
the United States is a party, the United States marshal for the 
district shall pay all fees of witnesses...in the proceedings before a 
United States magistrate, on the certificate of such magistrate.... 


28 U.S.C. § 1827: Interpreters in Courts of the United States 


(d)(1) "The presiding judicial officer" shall utilize the services 
of an interpreter. 


(i) [Definition of "presiding judicial officer" includes United 
States magistrate judge. ] 


§ 1828: [a “presiding judicial officer" may make such services 
available and apportion costs. ] 


28 U.S.C. § 1915: Proceedings In Forma Pauperis 


(b) [T]he court may direct payment by the United States of the 
expenses of...(2) preparing a transcript of proceedings before a 
United States magistrate in any civil or criminal case...in the case 
of proceedings conducted under section 636(b) of this title, or 
under section 3401(b) of title 18, United States Code; and (3) 
printing the record on appeal if such printing is required by the 
appellate court, in the case of proceedings conducted pursuant to 
section 636(c) of this title. 


Sth Circuit: 
Hodge v. Prince, 730 F. Supp. 747 (N.D. Tex. 1990), affd, 
923 F.2d 853 (Sth Cir. 1991) 
Motion of in forma pauperis prisoner pursuant to 18 U.S.C. 
sections 1825 and 1915 for nonpayment of fees to issue 
subpoena duces tecum for production of documents is a 
nondispositive matter under 28 U.S.C. § 636(b)(1)(A). 
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28 U.S.C. § 2007: Imprisonment for Debt 


(b) Any proceedings for discharge shall be conducted before a 
United States commissioner for the judicial district wherein the 
defendant is held. 


28 U.S.C. §§ 2241 to 2255: Habeas Corpus 
28 U.S.C. § 2412: Costs and Fees [Equal Access to Justice Act] 


(b) [A] court may award reasonable fees and expenses of attorneys, 
in addition to the costs which may be awarded..., to the prevailing 
party in any civil action brought by or against the United States.... 


Many cases refer such matters pursuant to 28 U.S.C. section 


636(b)(1)(B) 


2d Circuit: 
Lankton v. Bowen, 133 F.R.D. 81 (D. Conn. 1990) 
Application for fees under 28 U.S.C. § 2412(d)(1) must be filed 
within 30 days of final judgment; final order constituted when 
district court ratifies magistrate judge’s recommendation 
pursuant to 28 U.S.C. § 636(b)(1)(B) without objection by the 
parties. 


6th Circuit: 
Weatherby v. Sec’y of Health & Human Services, 
654 F. Supp. 96 (E.D. Mich. 1987) 
Motions for attorney fees under 28 U.S.C. § 2412 may not be 
referable pursuant to 28 U.S.C. § 636(b)(1)(A). Dicta: 
Hindsight suggests that there may be authority under section 
636(b)(1)(A) to refer Equal Access to Justice Act matters in 
social security cases to magistrate judges. 


7th Circuit: 
Williams v. Bowen, 1988 U.S. Dist. LEXIS 13240, 
1988 WESTLAW 128676 (N.D. Ill. Nov. 17, 1988) 
Equal Access to Justice Act motion for attorney fees referred 
under 28 U.S.C. § 636(b)(3) will be treated as a nondispositive 
matter. (Opinion by magistrate judge). 
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3. Other Statutes 
5 U.S.C. § 5537: Fees for Jury and Witness Service 


(b) An official of a court of the United States or the District of 
Columbia may not receive witness fees for attendance before a 
court, commissioner, or magistrate where he is officiating. 


11 U.S.C. § 105: Bankruptcy Code 


Matter of Nix, 864 F.2d 1209 (Sth Cir. 1989) 
11 U.S.C. § 105 permits referrals of Chapter 7 "core" 
bankruptcy matters to magistrate judges with the parties’ 
consent when read in conjunction with 28 U.S.C. § 636(c). 
References should be made, however, only where compelling 
need is shown to preserve integrity of bankruptcy system. 


12 U.S.C. Ch. 35: Right to Financial Privacy 


§ 3409 (a) Upon application of the Government authority, the 
customer notice required under section 3404(c), 
3405(2), 3406(c), 3407(2), 3408(4), or 3412(b) of this 
title may be delayed by order of an appropriate court if 
the presiding judge or magistrate finds that- 
[government is conducting investigation involving 
financial records, records sought appear to be relevant 
to the investigation, and investigation will be 
jeopardized by notice of investigation. ] 


15 U.S.C. Ch. 2B: Securities Exchanges 


§ 78u(h)(4) (A) Upon a showing described in paragraph (2), 
the presiding judge or magistrate sh2!! enter an 
ex parte order granting the requested delay [in 
providing notice as required by the Right to 
Financial Privacy Act] for a period not to exceed 
pinety days and an order prohibiting the 
financial institution involved from disclosing that 
records have been obtained or that a request for 
records has been made. 


§ 78u(h)(7) (A) Following the expiration of the period of 
delay of notification ordered by the court 
pursuant to paragraph (4) of this subsection, the 
customer may... reopen the proceeding.... If the 
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presiding...magistrate finds that the movant is 
the customer to whom the records obtained by 
the Commission pertain, and that the 
Commission has obtained financial records or 
information contained therein in violation of this 
subsection,..., it may order that the customer be 
granted civil penalties against the Commission.... 


(B) Upon a finding that the Commission has 
obtained financial records or information 
contained therein in violation of this 
subsection,...the court, in its discretion, may also 
or in the alternative issue injunctive relief.... 


16 U.S.C. § 460n-8: U.S. Magistrate; Appointment, Functions. 


A United States magistrate shall be appointed for that portion of 
the Lake Mead National Recreation Area that is situated in Mohave 
County, Arizona. (...) 


16 U.S.C. Ch. 7, subch. [V: Hunting and Conservation Stamp Tax 


§ 718f For the efficient execution of this subchapter,...United 
States magistrates...shall have...like powers and duties 
as are conferred upon said...magistrates...by the 
Migratory Bird Treaty Act [16 U.S.C. § 703 et seq.], or 
any other Act to carry into effect any treaty for the 
protection of migratory birds with respect to that Act. 


16 U.S.C. Ch. 35: Endangered Species 


§ 1540 (c) The several district courts of the United States...shall 
have: jurisdiction over any actions arising under this chapter. 
[Includes civil penalty provisions] 


26 U.S.C. § 6103: Disclosure of Tax Returns for Criminal 
Investigations. 


(i)(1) Federal district court judge or magistrate judge may grant 


an ex parte order releasing returns or information for a 
criminal! investigation. 
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26 U.S.C. § 6531: Periods of Limitations in Criminal Prosecutions 


(...) Where a complaint is instituted before a commissioner of the 
United States within the period above limited, the time shall be 
extended until the date which is 9 months after the date of the 
making of the complaint before the commissioner of the United 
States. 


42 U.S.C. Chapter 7: Social Security 


§ 405(g) "The court" shall uphold the decision of the Social 
Security Administration if the decision is supported by 
substantial evidence. 


§ 406(b) (1) Whenever a court renders a judgment favorable to 
a claimant under this subchapter who was represented 
before the court by an attorney, the court may 
determine and allow as part of its judgment a reasonable 
fee for such representation... 


Supreme Court: 


Mathews v. Weber, 423 U.S. 261 (1976) 


Preliminary review for a report and recommendation of a closed 
administrative record falls well within permissible "additional 
duties" under § 636(b)(3). 


42 U.S.C. § 1973: Voting Rights Act 


Armour v. State of Ohio, 925 F.2d 987 (6th Cir. 1991) 
Rather than assigning challenge to reapportionment to 


magistrate judge, court should have invoked 42 U.S.C. § 2284 
and convened three district court judges. 


42 U.S.C. §§ 1983, 1985 and 1986: Civil Rights Act 
[Judicial Immunity of Magistrate Judges] 


4th Circuit: 

Emswiler v. McCoy, 622 F. Supp. 786 (S.D. W.Va. 1985) 
Magistrate judge entitled to judicial immunity for issuance of 
warrant for arrest and certification that complaint for summons 
was filed under oath. 
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6th Circuit: 
Affeldt v. Carr, 628 F. Supp. 1097 (N.D. Ohio 1985), affd, 
827 F.2d 769 (6th Cir. 1987), 
cert, denied, 484 U.S. 1067 (1988) 
Issuance of protective orders, granting/refusing authorization 
to take depositions, awarding or denying interest on attorney 
fee awards are judicial acts, not ministerial, for immunity 
purposes. 


8th Circuit: 


Lundt v. Hodges, 627 F. Supp. 373 (N.D. Iowa 1985) 


Both judges and magistrate judges have absolute immunity 
from orders entered in official capacity under §§ 1983, 1985 
and 1986, as well as other civil rights legislation. 


9th Circuit: 
Ryan v. Bilby, 764 F.2d 1325 (9th Cir. 1985) 
Since magistrate judges are functionally comparable to district 
judges, they have absolute immunity from Bivens actions. 


10th Circuit: 
Dimitt v. Deloach, 1991 U.S. Dist. LEXIS 5688, 
1991 WESTLAW 66821 (D. Kan. April 12, 1991) 
Magistrate judge is entitled to absolute judicial immunity for 
issuance of an arrest warrant. 


11th Circuit: 

King v. Thornburgh, 762 F. Supp. 336 (S.D. Ga. 1991) 
Court acknowledges arrest warrant power of magistrate judges, 
but an order directing the arrest of an attorney for failure to 
appear at a scheduled hearing is not a normal judicial function 
for a magistrate judge possessed of no authority to punish for 
contempt. Magistrate judge is entitled to judicial immunity, 
since he did not act in clear absence of all authority. 


42 U.S.C. § 1987: Prosecution for Violation of Certain Laws 


The United States...magistrates appointed by the district and 
territorial courts, with power to arrest, imprison, or bail 
offenders...are authorized and required...to institute prosecutions 
against all persons violating any of the provisions [§ 1990 and §§ 
5506 to 5516 and 5518 to 5532], and to cause such persons to be 
arrested, and imprisoned or bailed for trial before the court of the 
United States or the territorial court having cognizance of the 
offense. 
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42 U.S.C. § 1989: Authority to Appoint Persons to Execute Warrants 


[MJagistrates are authorized and required to exercise all the powers 
and duties conferred on them herein with regard to such offenses 
in like manner as they are authorized by law to exercise with 
regard to other offenses....Said magistrates are empowered...to 
appoint...one or more suitable persons...who shall execute all such 
warrants or other process as the magistrates may issue in the lawful 
performance of their duties. 


42 U.S.C. § 1991: Fees 


Every person appointed to execute process under section 1989 of 
this title shall be entitled to a fee of $5 for each party he may 
arrest and take before any magistrate, with such other fees as may 
be deerned reasonable by the magistrate for any additional services 
necessarily performed by him.... 


42 U.S.C. § 2000(e)-5(f)(5): Title VII 
43 U.S.C. Ch. 4: District Land Offices 


§ 105 [Depositions of witnesses residing outside county may be 
taken before any United States magistrate]. 


§ 106 [Procedures for continuing the taking of depositions under 
§ 105]. 


47 U.S.C. Ch. 5: Wire or Radio Communication 


§ 409 (h) [DJepositions may be taken before any...United States 
commissioner [in any proceeding or investigation pending 
before the Federal Communications Commission]. 


49 U.S.C. Ch. 5: Special Authority [of the Sec’y of Transportation] 

§ 502 (e)(2) A deposition may be taken before a...United States 
magistrate [in any proceeding or investigation pending 
before the Secretary]. 

49 U.S.C. Ch. 103: Interstate Commerce Commission 
§ 10321 (d)(3) A deposition may be taken before a...United 


States magistrate [in any proceeding or investigation 
pending before the Interstate Commerce Commission]. 
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49 U.S.C. appendix Ch. 33: Public Airports 


§ 2406 _— The officer on duty...may accept deposit of collateral 
from any person charged with the violation of any rule 
or regulation [for Washington National Airport], for 
appearance...before the appropriate United States 
magistrate; and such collateral shall be deposited with 
the United States magistrate at Alexandria, Virginia. 


§ 2428 The officer on duty...may accept deposit of collateral 
from any person charged with the violation of any rule 
or regulation [for Washington Dulles Airport], for 
appearance...before the appropriate United States 
magistrate; and such collateral shall be deposited with 
such United States magistrate. 


PUBLIC LAWS: 


Indian Child Protection and Family Violence Protection Act, Pub. L. No. 
101-630, Title IV, § 407(d), 104 Stat. 4531, 4544 (1990) 


Magistrate judges authorized to issue orders permitting interviews 
and the collection of evidence from children without parental 
consent. 
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e. UNITED STATES CONSTITUTION 
1. Due Process and Equal Protection Considerations 


Supreme Court: 
United States v. Raddatz, 447 U.S. 667 (1980) 

De novo determination language permits whatever reliance a 
district judge, in the exercise of sound judicial discretion, 
chooses to place on a magistrate judge’s report. No hearing 
required, but dicta: rejection of magistrate judge’s proposed 
credibility findings without hearing could give rise to due 
process questions. 


1st Circuit: 

United States v. James, 440 F. Supp. 1137 (D. Md. 1977) 
Where magistrate judge took upon himself the task of 
presenting the government’s case and became an active 
advocate for the government, the defendant was denied due 
process. 


United States v. Glover, 381 F. Supp. 1139 (D. Md. 1974) 


No due process violation for non-attorney air force sergeant to 
prosecute petty offense before magistrate judge. 


2d Circuit: 
Grassia v. Scully, 892 F.2d 16 (2d Cir. 1989) 
Dicta: Troubling questions of constitutional due process for 
criminal defendants could result if district court were to enter 
order inconsistent with magistrate judge’s credibility 
determinations under § 636(b)(1)(B) without personally 
hearing live testimony. 


5th Circuit: 
Good v. Allain, 823 F.2d 64 (Sth Cir. 1987) 
Party has no constitutional right to have a magistrate judge 
appointed, and there is no indication that failure to do so is an 
abuse of discretion or an infringement of a party’s equal 
protection rights. 


Washington v. Estelle, 648 F.2d 276 (Sth Cir. Unit A), 


cert. denied, 454 U.S. 899 (1981) 
Where habeas matter was properly referred to magistrate judge 


under § 636(b)(3), petitioner suffered no due process violation 
when the case was transferred to a second magistrate judge 
without petitioner's consent. 
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Meyer v. Foti, 720 F. Supp. 1234 (E.D. La. 1989) 
Plaintiff magistrate judge unable to assert due process violation 
for constructive discharge under 28 U.S.C. § 631(i); plaintiff 
not yet removed from office. 


9th Circuit: 
Madrid-Palacios v. Rison, 1991 U.S. App. LEXIS 10765, 
1991 WESTLAW 86905 (9th Cir. May 13, 1991) 
Prisoner petitioner’s equal protection claim is meritless where 
district court transferred case to second magistrate judge who 
issued an unfavorable report, despite alleged existence of 
favorable report from magistrate judge first assigned to case. 


United States v. Broers, 776 F.2d 1424 (9th Cir. 1985) 


No due process claims arise where magistrate judge merely 
rephrases prosecutor’s question in petty offense case. 


United States v. Jenkins, 734 F.2d 1322 (9th Cir. 1983), 
cert. denied, 469 F.2d 1217 (1985) 
Magistrates Act limitations on probation power of magistrate 
judges in cases involving juveniles does not create an equal 
protection violation for adult offenders; see 18 U.S.C. sections 


3401(d) and (g)(3). 
2. Article [Il Considerations 


Supreme Court: 
Peretz v. United States, 111 S. Ct. 2661 (1991) 
Since the entire process of jury selection takes place under the 
district court’s total control and jurisdiction, there is no danger 
that the use of magistrate judges involves a Congressional 
attempt to transfer jurisdiction to a non-Article III tribunal for 
the purpose of emasculating constitutional courts. 


- United States v. Raddatz, 447 U.S. 667 (1980) 
No Article III violation by § 636(b)(1)(B); magistrate judge is 
more analogous to a master or commissioner than to an 
administrative agency for Article III purposes. 


156 June 1991 


INVENTORY OF MAGISTRATE JUDGE DUTIES 


4th Circuit: 
764 F. Supp. 1067 (D. Md. 1991) 
With the consent of the defendant, there is no constitutional 
impediment to a magistrate judge exercising full adjudicatory 
powers in any misdemeanor case, despite the possibility of a 
total period of imprisonment (including potential violations of 


supervised release) exceeding one year. 


7th Circuit: 
Caldwell v. Miller, 790 F.2d 589 (7th Cir. 1986) 
Courts should take steps to inform pro se prisoners of right to 
Article III judge rather than to magistrate judge, and ensure 
that the unfamiliarity of such a claimant will not work to deny 
the exercise of that right. 


Oth Circuit: 
Bhan v. NME Hospitals, 929 F.2d 1404 (9th Cir. 1991) 
Clearly erroneous standard of review is sufficient to prevent a 
§ 636(b)(1)(A) delegation to a magistrate judge from 
constituting an unconstitutional delegation of authority. 


D.C. Circuit: 
Schor v. Commodity Futures Trading Com’n, 740 F.2d 1262 


(D.C. Cir. 1984), revd and remanded, 478 U.S. 833 (1985). 
General discussion of Magistrates Act and Article III in 


reviewing agency adjudication of state common-law claims. 


United States v. Donelson, 695 F.2d 583 (D.C. Cir. 1982) 
Court rejects claim that threat of receiving a longer sentence 
under the Youth Corrections Act if a defendant is tried before 
a district court judge rather than a magistrate judge 
unconstitutionally coerces misdemeanor consent and waiver of 
right to Article III judge. 
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APPENDIX 1 


STANDARD OF REVIEW IN BAIL AND DETENTION PROCEEDINGS 
UNDER THE BAIL REFORM ACT 


The statute governing the bail and detention of federal criminal 
defendants does not indicate the standard of review to be applied by 
either the district judge reviewing a magistrate judge’s order regarding 
bail or detention or by the court of appeals in reviewing the 
proceedings in the district court. The circuit courts of appeals have had 
difficulty in articulating a consistent rule in such cases. Below is a 
summary of circuit cases discussing the issues of standards of review. 


lst Circuit: 
United States v. Tortora, 922 F.2d 880 (ist Cir. 1990) 
District judge engages in de novo review of magistrate judge’s 
contested detention order. 


United States v. O’Brien, 895 F.2d 810 (1st Cir. 1990) 


Appellate standard for pretrial detention is to give independent 
review to all detention hearings with deference to the decision 
of the district court. 


United States v. Bayko, 774 F.2d 516 (1st Cir. 1985) 


Appellate standard for postconviction detention is independent 
review of bail and detention determinations "tempered" by 
deference to district court’s firsthand judgment of the situation. 


United States v. Phillips, 732 F. Supp. 255 (D. Mass. 1990) 


Congressional intent in § 3145(b) is for district court review of 
magistrate judge fact findings under less deferential standard 
than clearly erroneous; court must make an independent 
review, but need not conduct de novo hearing. 


2d Circuit: 
United States v. Leon, 766 F.2d 77 (2d Cir. 1985) 
District judge should fully reconsider magistrate judge’s denial 
of bail and should not simply defer to judgment of magistrate 
judge. District court should reach its own independent 
conclusions. 


United States v. Chimurenga, 760 F.2d 400 (2d Cir. 1985) 
Clearly erroneous standard is applied to a district judge’s legal 


conclusions, where district court overrules a magistrate judge’s 
determination. 
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3d Circuit: 
United States v. Perry, 788 F.2d 100 (3d Cir.), 
cert. denied, 479 U.S. 864 (1986) 
Court of appeals makes an independent determination of both 
the magistrate judge’s and district judge’s determinations under 
18 U.S.C. § 3145(c). 


United States v. Delker, 757 F.2d 1390 (3d Cir. 1985) 
District court applies de novo review; § 3145(c) allows district 
court to hold evidentiary hearing and order detention on appeal 
from magistrate judge’s order of bail. 


1991 U.S. Dist. LEXIS 6289 (D.V.I. April 29, 1991) 


Magistrate judges’ release orders are reviewed de novo by 
district court judge. 


United States v. Allen, 605 F. Supp. 864 (W.D. Pa. 1985) 
Language of § 3145 confers broad discretion on district court 


to reexamine all aspects of bail and detention orders in order 
to make independent determination. No de novo review 
requirement; no practical reason to preclude court from 
utilizing transcript of hearing before magistrate judge. 


4th Circuit: 

United States v. Williams, 753 F.2d 329 (4th Cir. 1985) 
Appellate court applies clearly erroneous standard to district 
judge’s and magistrate judge’s fact findings, with greater 
deference given to conclusions of Article III judge. 


United States v. Ramey, 602 F. Supp. 821 (E.D.N.C. 1985) 
Upon motion of defendant under § 3145(b) for review of 


magistrate judge’s detention order, it is the duty of the court 
to conduct a de novo hearing. 


5th Circuit: 
United States v. Aron, 904 F.2d 221 (5th Cir. 1990) 
Appellate court reviews factual basis for order revoking release 
pursuant to 18 U.S.C. § 3148(b) under the clearly erronecus 
standard. Detention order sustained if supported by the 
proceedings below. 
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United States v. Fortna, 769 F.2d 243 (Sth Cir. 1985) 


District court reviews de novo magistrate judge’s detention or 
release determination, but district court should not modify 
magistrate judge’s determination in a manner unfavorable to 
defendant absent an appeal by the government. 


Appellate court reviews both the magistrate judge’s initial 
determination and the district court judge’s subsequent decision 
under the same standard: the order is sustained if supported by 


the proceedings below. 


6th Circuit: 
United States v. Hazime, 762 F.2d 34 (6th Cir. 1985) 
Appellate court will not disturb fact findings of district judge 
Or magistrate judge unless finding clearly erroneous. Mixed 
questions of law and fact and legal conclusions are reviewed de 
novo. 


7th Circuit: 
United States v. Portes, 786 F.2d 758 (7th Cir. 1985) 
Appellate court will not disturb district judge’s or magistrate 
judge’s fact findings absent showing that findings are clearly 
erroneous. Appellate court makes independent review of criteria 
of 18 U.S.C. § 3142(g), however. 


United States v. Diaz, 777 F.2d 1236 (7th Cir. 1985) 
Appellate review of magistrate judge’s and district judge’s 
ultimate determination under 18 U.S.C. § 3142 is highly 
deferential. 


8th Circuit: 
United States v. Foote, 898 F.2d 659 (8th Cir.), 
cert. denied, 111 S. Ct. 112 (1990) 
Failure to appeal magistrate judge’s pretrial detention order 
under § 3145 waives consideration at post-conviction appeal. 


United States v. Maull, 773 F.2d 1479 (8th Cir. 1985) (en banc) 
District judge should apply de novo review of magistrate judge’s 
bail determination under Bail Reform Act of 1984. District 
judge authorized to hold detention hearing with all options 
available to magistrate judge. 
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Oth Circuit: 
United States v. Koenig, 912 F.2d 1190 (9th Cir. 1990) 
District court review of detention order under § 3145(b) is a 
de novo determination; § 3142(f) provides that magistrate 
plays traditional role analogous to § 636(b)(1)(B). 


United States v. Harris, 732 F. Supp. 1027 (N.D. Cal. 1990) 
Magistrate judge’s detention order should not be revoked unless 


findings are clearly erroneous or contrary to law. District court 
judge’s "intermediate" standard of review retains nght of 
independent examination of the facts, findings, and record. 


11th Circuit: 
United States v. King, 849 F.2d 485 (11th Cir. 1988) 
Under § 3145, detainee may appeal to district court and court 
must conduct independent review. Court may adopt magistrate 
judge’s pretrial detention order if it determines that fact 
findings are supported and legal conclusions correct. 


United States v. Gaviria, 828 F.2d 667 (11th Cir. 1987) 
De novo review only requires district court to exercise 
independent consideration of all facts before it. 


United States v. Hurtado, 779 F.2d 1467 (11th Cir. 1985) 
In motion to revoke or amend magistrate judge’s detention 
order, district court must undertake independent (de novo) 
review. 
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APPENDIX 2 
DE NOVO DETERMINATION UNDER 28 U.S.C. § 636(b)(1)(B) 


The term "de novo determination" is not defined in the Magistrates Act. 
Accordingly, federal courts have struggled with defining a district 
judge’s responsibilities when reviewing a report and recommendation of 
a magistrate judge pursuant to the "de novo determination" standard set 
forth in § 636(b)(1)(B). Below is a list of cases by circuit discussing 
the meaning of this term under the Act. 


Supreme Court: 
United States v. Raddatz, 447 U.S. 667 (1980) 

De novo determination language permits whatever reliance a 
district judge, in the exercise of sound judicial discretion, 
chooses to place on a magistrate judge’s report. No hearing 
required, but dicta: rejection of a magistrate judge’s proposed 
credibility findings without hearing could give rise to due 
process questions. 


lst Circuit: 
Garcia v. De Batista, 642 F.2d 11 (1st Cir. 1981) 
Where one district judge remanded magistrate judge’s first 
report recommending summary judgment and adopted second 
report denying summary judgment, second judge on eve of tral 
cannot adopt first report. Adoption of second report nullifies 
first report, and failure to consider objections does not 
constitute adequate de novo review. 


Pedraza v. Shell Oil Co., 724 F. Supp. 1 (D. Mass. 1989) 
De novo determination only applies to fact finding, not to 
technical legal issues amenable to appellate-type review. 
Court’s obligation to review transcript of proceedings before 
magistrate judge is substantially reduced where fact findings 
largely unassailed. 


2d Circuit: 
Pan Am World Airways v. Teamsters, 894 F.2d 36 (2d Cir. 1990) 
Litigant not permitted to present argument to district court not 
raised before magistrate judge. 


Grassia v. Scully, 892 F.2d 16 (2d Cir. 1989) 
District court has discretion to hold a supplemental hearing 
even if neither party has objected to magistrate judge’s report. 
No deference by district court to magistrate judge’s findings are 
necessary where court holds supplemental hearing. 
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3d Circuit: 
Sample v. Diecks, 885 F.2d 1099 (3d Cir. 1989) 
District court has discretion to prohibit parties from raising 
matters they failed to advance during pretrial procedures before 
magistrate judge. 


Sullivan v. Cuyler, 723 F.2d 1077 (3d Cir. 1983) 


District court’s de novo determination was sufficient where 
court reviewed all documents and briefs, listened to oral 
argument, and addressed all objections in its opinion. 


Garcia v. INS. 733 F. Supp. 1554 (M.D. Pa. 1990) 
When a magistrate judge makes a finding or ruling on a motion 
or issue, that determination should become that of the court 
unless objections are filed. If no objections filed, district court 
need only review for plain error or manifest injustice. 


4th Circuit: 
Stickl Derwinski 
1991 U.S. App. LEXIS 4814 (4th Cir. March 26, 1991) 
Where party filed timely objections to magistrate judge’s 
recommendation of summary judgment, and district judge 
adopted recommendation without considering objections, 
district court committed error requiring vacation and remand. 


Youngworth v. U.S. Parole Com‘n, 
728 F. Supp. 384 (W.D.N.C. 1990) 
Failure to raise argument before magistrate judge does not 
result in waiver. District judge can receive additional evidence 
to make de novo determination. 


United States v. Rembert, 694 F. Supp. 163 (W.D.N.C. 1988) 
Reports and recommendations are non-self-operating and are 


not valid even without objections until final judgment entered 
by Art. III judge. 


Sth Circuit: 


Longmire v. Guste, 921 F.2d 620 (Sth Cir. 1991) 
District judge’s order adopting recommendations "for the 
reasons set forth in the magistrate’s report" does not indicate 
a failure to make a de novo review. District cow‘t is assumed 
to perform its statutory obligations. 
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910 F.2d 278 (Sth Cir, 1990) 
District judge’s adoption of findings clearly based on 
impermissible credibility assessments is abuse of discretion. 


United Siates v. Wilson, 864 F.2d 1219 (Sth Cir.), 
cert, denied, 492 U.S. 918 (1989) 


No de novo determination required where parties fail to file 
objections. Clearly erroneous/contrary to law/abuse of 
discretion standard appropriate. 


Nettles v. Wainwright, 677 F.2d 404 (Sth Cir. 1982) 


District judge cannot reject magistrate judge’s recommendation 
without consulting transcript of hearing before magistrate 
judge. 


Webb v, C xlifano, 468 F. Supp. 825 (E.D. La. 1979) 
Where no oojections filed, extent of district court review varies 


depending on expertise of magistrate judge, frequency with 
which magistrate judge has considered similar matters, quality 
of prior reports, and other factors depending on particular 
magistrate judge. 


6th Circuit: 
Mira v. Marshall, 806 F.2d 636 (6th Cir. 1986) 
De novo determination refers only to matters involving disputed 
facts. 


7th Circuit: 
Delgado v. Bowen, 782 F.2d 79 (7th Cir. 1986) 
De novo determination language permits modifications and de 
novo review at all times but mandates de novo determinations 
when objections raised. 


8th Circuit: 
United States v. iWamell-el, 931 F.2d 466 (8th Cir. 1991) 
In the absence of any evidence to the contrary, appellate court 
presumes that de novo review was performed properly by the 
district judge. 


Taylor v. Farrier, 910 F.2d 18 (8th Cir. 1990) 
Absence of transcript or tape recording of evidentiary hearing 
from proceeding before a magistrate judge makes de novo 
review by the district judge impossible. 


De novo determination applies to all objections, including 
credibility findings by magistrate judge. 
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United States v. Larson, 760 F.2d 852 (8th Cir.), 
cert, denied, 474 U.S. 849 (1985) 
District court made proper de novo review in issuing order one 
day after objections filed and eleven days after report filed. 


9th Circuit: 
Boniface v. Carlson, 881 F.2d 669 (9th Cir. 1989) 
Necessity of a separate opinion by district court in adopting 
recommendation is entirely within district judge’s discretion. 


United States v. Remsing, 874 F.2d 614 (9th Cir. 1989) 
Where party filed objections to magistrate judge's 


recommendations, it was wholly inadequate for the district 
court to review the proceedings before the state court and not 
the proceedings before the magistrate judge. 


The parties may stipulate or waive their right to a de novo 
determination. 


10th Circuit: 
Johnson v. Rogers 756 F.2d 79 (10th Cir. 1985) 
De novo determination does not require de novo hearing or 
remand to magistrate judge for additional fact finding. 


t. RR. Vv. 

701 F.2d 108 (10th Cir. 1983) 

District court must review transcript to make de novo 
determination of mixed questions of law and fact; examining 
pieadings and hearing arguments are insufficient. 


11th Circuit: 
Diaz v. United States, 930 F.2d 832 (11th Cir. 1991) 
De novo review does not require district judge to reiterate 
magistrate judge’s findings and conclusions where district judge 
accepts magistrate judge’s report in its entirety. 


Jeffrey S. v. State Bd. of Educ., 896 F.2d 507 (11th Cir. 1990) 
District court’s adoption of all but one of magistrate judge’s 
recommendations after four days of review is insufficient to 
make de novo review; six day hearing resulted in six volumes 

of transcripts and sixty pages of objections to report. 
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Lee v. Hartner, 
1991 U.S. Dist. LEXIS 5543 (S.D, Ala. April 22, 1991) 
In reviewing credibility issues, de novo review requires the 
application of a "careful scrutiny" standard by district judge. 


United States v. Solomon, 728 F. Supp. 1544 (S.D. Fla. 1990) 
Parties not entitled to de novo hearing; another hearing would 


undermine judicial economy. 


LaMarca v. Turner, 662 F. Supp 647 (S.D. Fla. 1987), 
appeal dismissed, 861 F.2d 724 (11th Cir. 1988) 


Congress intended "determination" to permit district judge 
discretion in what reliance to place on magistrate judge’s 
findings and recommendations. Substantial deference extended 
to credibility findings. 
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APPENDIX 3 
WAIVER UNDER 28 U.S.C. § 636(b)(1)(B) 


Various issues of waiver are implicated by the provisions of the 
Magistrates Act governing referral of dispositive motions to magistrate 
judges on a report and recommendation basis. Section 636(b)(1)(B) 
states that any party "may serve and file written objections" to a 
magistrate judge’s report and recommendation "(within ten days after 
being served with a copy." Fed. R. Civ. P. 72(b) and various local rules 
of court also impose time restrictions on the filing of objections to a 
magistrate judge’s report and recommendation. Courts have struggled 
with the application of the waiver doctrine upon litigants who fail to 
file timely objections. Below are cases discussing waiver issues in 
various contexts. 


I. FAILURE TO FILE TIMELY OBJECTIONS: APPELLATE REVIEW 


Supreme Court 


Thomas v. Arn, 474 U.S. 140 (1985) 


Supervisory powers of appellate courts include discretion to 
impose waiver rule for failure to object to magistrate judge’s 
recommendations; Article III is not implicated by such waiver. 


A. Waiver of Issues of Both Law and Fact 


The following decisions hold that a party’s failure to make a timely 
objection to the magistrate judge’s report and recommendation will 
waive issues of both fact and law on appeal. 


lst Circuit 


Park Motor Mart, Inc. v. Ford Motor Co., 
616 F.2d 603 (ist Cir. 1980) 


United States v. Vega, 678 F.2d 376 (1st Cir. 1982) 
Park Motor rule extended to criminal cases. 


2nd Circuit: 


John B. Hull, Inc. v. Waterbury Petroleum Products, 588 F.2d 24 
(2d Cir. 1978), cert. denied, 440 U.S. 960 (1979) 


McCarthy v. Manson, 714 F.2d 234 (2 Cir. 1983) 


Wesolek v. Canadair, Ltd., 838 F.2d 55 «.2< Cir. 1988) 


Small v. Sec’y of Health & Human Services, 
892 F.2d 15 (2d Cir. 1989) 
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4th Circuit: 


Camby v. Davis, 718 F.2d 198 (4th Cir, 1983) 


United States v. Schronce, 727 F.2d 91 (4th Cir.), 
cert. denied, 467 U.S. 1208 (1984) 


Snyder v. Ridenour, 889 F.2d 1363 (4th Cir. 1989) 


Sth Circuit: 
United States v. Lewis, 621 F.2d 1382 (Sth Cir. 1980), 
cert. denied, 450 U.S. 935 (1981) 


Singletary v. B.R.X., 828 F.2d 1135 (Sth Cir. 1987) 


Section 636(b)(1)(A) nondispositive matter. 


Boren v. N.L. Industries, 889 F.2d 1463 (Sth Cir. 1989), 
cert. denied, 110 S. Ct. 3283 (1990) 
Section 636(b)(1)(A) nondispositive matter. 


Wesson v. Oglesby, 910 F.2d 278 (Sth Cir. 1990) 
Tolbert v. United States, 916 F.2d 245 (Sth Cir. 1990) 


6th Circuit: 
United States v. Walters, 638 F.2d 947 (6th Cir. 1981) 


Wright v. Holbrook, 794 F.2d 1152 (6th Cir. 1986) 


Smith v. Detroit Federation of Teachers 
829 F.2d 1370 (6th Cir. 1987) 


Ivey v. Wilson, 832 F.2d 950 (6th Cir. 1987) 


7th Circuit: 
Video Views, Inc. v. Studio 21, Ltd. 
797 F.2d 538 (7th Cir. 1986) 


Lockert v. Faulkner, 843 F.2d 1015 (7th Cir. 1988) 
Waiver upheld even if district court reviews report de novo in 
absence of objections. 


Lebovitz v. Miller, 856 F.2d 902 (7th Cir. 1988) 
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Provident Bank v. Manor Steel Corp., 
882 F.2d 258 (7th Cir. 1989) 
Objections to special masterships under § 636(b)(2) and to 
issues of contempt waived. 


900 F.2d 1032 (7th Cir. 1990) 


Oth Circuit: 
McCall v. Andrus, 628 F.2d 1185 (9th Cir. 1980), 


cert. denied, 450 U.S. 996 (1981) 
Questionable authority; see Britt, Greenhow, and Barilla. 


10th Circuit: 
Nie V. s Bar Ass’n 
793 F.2d 1159 (10th Cir. 1986) 


11th Circuit: 
Lewis v. Smith, 855 F.2d 736 (11th Cir. 1988) 


Moore v. Morgan, 922 F.2d 1553 (11th Cir. 1991) 
Government defendants’ failure to plead qualified immunity 
defense at the first hearing constitutes a waiver, despite 
magistrate judge’s sua sponte order granting second hearing to 
take additional evidence. 


B. Waiver of Issues of Fact but not of Law 


The following decisions have applied a different waiver standard, 
holding that issues of fact wii be waived by a litigant’s failure to 
object, but issues of law are preserved on appeal. 


3d Circuit: 
Sample v. Diecks, 885 F.2d 1099 (3d Cir. 1989) 
Since district court is required to engage in de novo review of 
objected-to portions of magistrate judge’s report, court of 
appeals will treat all issues reached by district court’s order as 
if there had been no recommendations by magistrate judge. 


Henderson v. Carlson, 812 F.2d 874 (3d Cir.), 
cert. denied, 484 U.S. 837 (1987) 


United Steelworkers v. New Jersey Zinc, 
828 F.2d 1001 (3d Cir. 1987) 
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Sth Circuit: 
Nettles v. Wainwright, 677 F.2d 404 (5th Cir. Unit B 1982) 


Cay v. Estelle, 789 F.2d 318 (Sth Cir. 1986) 
Rodriguez v. Bowen, 857 F.2d 275 (Sth Cir. 1988) 


' Mississippi P & Ligl 
722 F. Supp. 298 (S.D. Miss. 1989) 


Jurisdiction of federal courts cannot be waived. 


8th Circuit: 


Lorin Corp. v. Goto & Co., 700 F.2d 1202 (8th Cir. 1983) 
Francis v. Bowen, 804 F.2d 103 (8th Cir. 1986) 
Thompson y. Nix, 897 F.2d 356 (8th Cir. 1990) 
Taylor v. Farrier, 910 F.2d 518 (8th Cir. 1990) 

9th Circuit: 


Britt v. Simi Valley Unified School Dist., 
708 F.2d 452 (9th Cir. 1983) 


Shiny Rock Min. Corp. v. United States, 
825 F.2d 216 (9th Cir. 1987) 


United States v. Bernhardt, 840 F.2d 1441 (9th Cir.), 
cert. denied, 488 U.S. 954 (1988) 


Greenhow v. Sec’y of Health and Human Services 
863 F.2d 633 (9th Cir. 1988) 
Noting the inter-circuit conflict between McCall and Britt, court 
applies Britt. 


Barilla v. Ervin, 886 F.2d 1514 (9th Cir. 1989) 
Motions for summary judgment involve purely legal issues. 


Baxter v. Sullivan, 923 F.2d 1391 (9th Cir. 1991) 
Review of social security ALJ’s findings is question of law. 


C. Exceptions to the Waiver Rule at the Appellate Level 


Many courts have created exceptions to the appellate waiver rule in 
a variety of contexts. 
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1. Pro Se Prisoners 


Several courts have permitted pro se prisoner litigants to file 
objections to a magistrate judge’s report and recommendation after 
the ten day statutory deadline despite the waiver rule, reasoning 
that such litigants are less likely to understand the implications of 
the waiver rule. 


lst Circuit: 
Griffin v. Levesque, 
1991 U.S. App. LEXIS 10857 (ist Cir. April 26, 1991) 


2nd Circuit: 


Small v. Sec’y of Health and Human Services, 
892 F.2d 15 (2d Cir. 1989) 


3d Circuit: 
Henderson v. Carlson, 812 F.2d 874 (3d Cir.), 
cert, denied, 484 U.S. 837 (1987) 


Grandison v. Moore, 786 F.2d 146 (3d Cir. 1986) 


5th Circuit: 
Cay v. Estelle, 789 F.2d 318 (Sth Cir. 1986) 


6th Circuit: 
Kent v. Johnson, 821 F.2d 1220 (6th Cir. 1987) 


Patterson v. Mintzes, 717 F.2d 284 (6th Cir. 1983) 


Sth Circuit: 
Messimer v. Lockhart, 702 F.2d 729 (8th Cir. 1983) 


Nash v. Black, 781 F.2d 665 (8th Cir. 1986) 


10th Circuit: 
Dunn v. White, 880 F.2d 1188 (10th Cir. 1989), 
cert. denied, 110 S. Ct. 871 (1990) 


11th Circuit: 

Moore v. Morgan, 922 F.2d 1553 (11th Cir. 1991) 
Government defendants waived qualified immunity defense 
despite :magistrate judge’s sua sponte order to conduct 
supplemental hearing; pro se plaintiff unable to effectively 
object to magistrate judge’s actions. 
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2. Inadequate Notice to Parties 


Many courts have ruled that either the local rule of court or the 
magistrate judge’s order must explicitly state that a party will waive 
objections to the magistrate judge’s report and recommendation if 
they are not filed within ten days after service of the report. The 
absence of such specific notice may create an exception to the 
waiver rule. 


1st Circuit: 
1991 U.S. App. LEXIS 10857 (1st Cir. April 26, 1991) 


United States v. Valencia-Copete, 792 F.2d 4 (1st Cir. 1986) 


2a Circuit: 


Wesolek v. Canadair, Ltd., 838 F.2d 55 (2d Cir. 1988) 


3d Circuit: 

Welch v. Heckler, 808 F.2d 264 (3d Cir. 1986) 
It is preferable that magistrate judge’s order contain explicit 
notice of time liait for filing objections. Adequate notice 
provided in the case at bar. 


4th Circuit: 
United States v. Schronce, 727 F.2d 91 (4th Cir.), 
cert. denied, 467 U.S. 1208 (1984) 
6th Circuit: 
United States v. Walters, 638 F.2d 947 (6th Cir. 1981) 
8th Circuit: 


Thompson v. Nix, £97 F.2d 356 (8th Cir. 1990) 


oss v. Federal Inte late 
808 F.2d 657 (8th Cir. 1986) 
Local rules on time limits for filing objections not clear enough 
to provide adequate notice. 


3. Plain Error/Manifest Injustice/Ends of Justice 
An exception to the waiver rule exists where failure to permit the 
litigant to raise the waived objection will create a manifest injustice 


constitutirg plain error and prejudice to the party. 


1st Circuit: 
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Park Motor Mart v, Ford Motor Co,, 
616 F.2d 603 (1st Cir. 1980) 


Motion for reconsideration to district court is the proper 
procedural mechanism for raising plain error exception. 
4th Circuit: 
Stewart v. Hall, 770 F.2d 1267 (4th Cir. 1985) 
5th Circuit: 
Nettles v. Wainwright, 677 F.2d 404 (Sth Cir. Unit B 1982) 


828 F.2d 1135 (Sth Cir. 1987) 
Section 636(b)(1)(A) nondispositive matter. 


6th Circuit: 
United States v. Walters, 638 F.2d 947 (6th Cir. 1981) 


Kent v. Johnson, 821 F.2d 1220 (6th Cir. 1987) 


7th Circuit: 
Video Views, Inc. v. Studio 21, Ltd., 
797 F.2d 538 (7th Cir. 1986) 
8th Circuit: 


Thompson v. Nix, 897 F.2d 356 (8th Cir. 1990) 
5. Standard of Review Applied by District Court 


Even where a party waives issues regarding the merits of the 
magistrate judge’s report by a failure to file specific objections with 
the court, a night to appeal may still exist regarding the standard 
of review applied by the district court. 


4th Circuit: 
Camby v. Davis, 718 F.2d 198 (4th Cir. 1983) 
Failure to object waives appellate consideratioi: of substance of 
report, but not standard of review applied by district court. 


Oth Circuit: 
United States v. Remsing, 874 F.2d 614 (9th Cir. 1989) 


II. FAILURE TO FILE TIMELY OBJECTIONS: DISTRICT COURT REVIEW 


Issues of waiver exist at the trial court level as well. Courts are divided 
concerning whether the failure of party to raise objections to the 
magistrate judge’s report and recommendation waives any right to de 
novo determination of the report by the district court or if the district 
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court remains obligated to review the legal issue in the report despite 
a party’s failure to object. Most courts leave much to the discretionary 
authority of the district court. 


Supreme Court: 
Peretz v. United States, 111 S.Ct. 2661 (1991) 
Dicta: In upholding 28 U.S.C. § 636(b)(1)(B) in United States 
v. Raddatz, 447 U.S. 667 (1980), the Supreme Court 
established that de novo determination need not be exercised 
unless requested by the parties. 


Thomas v. Arn, 474 U.S. 140 (1985) 


Magistrates Act does not preclude sua sponte review by district 
court. 


Mathew v. Weber, 423 U.S. 261 (1976) 
"The district court is free to follow [the magistrate judge’s 


report and recommendation] or to wholly ignore it, or, if he is 
not satisfied, he may conduct the review in whole or in part 
anew. The authority - and the responsibility - to make an 
informed, final determination...remains with the judge." 


A. Waiver of Issues ot Both Law and Fact 


Consistent with the Supreme Court’s recent dicta in Peretz, many 
courts have held that failure to object to the magistrate judge’s 
report and recommendation frees the district court from its 
obligation to make a de novo determination of the report pursuant 


to § 636(b)(1)(B). 


3d Circuit: 
Henderson v. Carlson, 812 F.2d 874 (3d Cir.), 
cert. denied, 484 U.S. 837 (1987) 


Failure to object waives de novo review by district court of 
both fact and law findings, but no vaiver of appellate review. 


4th Circuit: 
Camby v. Davis, 718 F.2d 198 (4th Cir. 1983) 
No explanation necessary for district court to summarily affirm 
report and recommendation absent objections. 


Sth Circuit: 
Nettles v. Wainwright, 677 F.2d 404 (Sth Cir. Unit B 1982) 
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Rodriguez v. Bowen, 857 F.2d 275 (Sth Cir. 1988) 


9th Circuit: 
w V. 
863 F.2d 633 (9th Cir. 1988) 
United States v. Peacock, 761 F.2d 1313 (9th Cir.), 
cert. denied, 474 U.S. 847 (1985) 
11th Circuit: 
Lewis v. Smith, 855 F.2d 736 (11th Cir. 1988) 
Citing Nettles. 


B. Waiver of Issues of Fact but not of Law 


Several courts have held that the district court remains obligated to 
conduct a de novo determination of the magistrate judge’s legal 
recommendations despite the litigant’s failure to object to the 
report. Under this view, only issues of fact are waived by a party’s 
failure to file objections. 


4th Circuit: 
United States v. Rice, 741 F. Supp. 101 (W.D.N.C. 1990) 


8th Circuit: 
Lorin Corp. v. Goto & Co., 700 F.2d 1202 (8th Cir. 1983) 


Oth Circuit: 


Britt v. Simi Valley Unified School Dist., 
7U8 F.2d 452 (9th Cir. 1983) 


Barilla v. Ervin, 886 F.2d 1514 (9th Cir. 1989) 
C. Exceptions to Waiver of District Court Review 
1. Sua Sponte Review by the L.strict Court 


Bolstered by references to sua sponte review made by the Supreme 
Court in Mathews v. Weber and Thomas v. Arn, several courts have 
held that the district court is empowered by § 636(b)(1)(B) to 
make * sua sponte de novo determination of a magistrate judge’s 
report and recorm™mendation at its discretion despite a litigant’s 
failure to file objections. 
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Ist Cireuit: 
682 F. Supp. 1274 (D. Mass, 1988) 


"Although the district court has the option to ignore arguments 
not made before a magistrate judge, the court is not required 
to do so, 


2d Circuit: 
McCarthy v. Manson, 714 F.2d 234 (2d Cir. 1983) 


Grassia v. Scully, 892 F.2d 16 (2d Cir. 1989) 


3d Circuit: 
Henderson yv. Carlson, 812 F.2d 874 (3d Cir.), 
cert, denied, 484 U.S. 837 (1987) 


Grandison vy. Moore, 786 F.2d 146 (3d Cir. 1986) 


5th Circuit: 


' Mississippi P & Lisl 


722 F. Supp. 298 (S.D. Miss. 1989) 


691 F. Supp. 987 (E.D. La. 1988) 
Court may give whatever review it deems appropriate of 
magistrate judge’s recommendations; objections need not be 


filed. 


7th Circuit: 


United States v. Jaramillo, 891 F.2d 620 (7th Cir. 1989), 
cert. denied, 110 S. Ct. 1791 (1990) 


Oth Circuit: 
. V. ,. . V ,. 
708 F.2d 452 (9th Cir. 1983) 


2. Sua Sponte Review: not credibility determinations 


In affirming the district court’s authority to conduct a sua sponte de 
novo determination of a magistrate judge’s report and 
recommendation, many courts have also held that such courts may 
not conduct de novo review of the magistrate judge’s determinations 
of witness credibility without hearing live testimony. 
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2d Circuit: 


Grassia v. Scully, 892 F.2d 16 (2d Cir. 1989) 
Dicta: Constitutional questions arise if district court rejects a 


magistrate judge’s credibility determinations without hearing 
live testimony. 


4th Circuit: 
United States v, Rice, 741 F. Supp. 101 (W.D.N.C. 1990) 


Sth Circuit: 


Nettles v. Wainwright, 677 F.2d 404 (Sth Cir. Unit B 1982) 


8th Circuit: 


Lorin Corp. v. Goto & Co., 700 F.2d 1202 (8th Cir. 1983) 


9th Circuit: 
Barilla v. Ervin, 886 F.2d 1514 (9th Cir. 1989) 


3. Exceptional circumstances 


An exception to the waiver doctrine also exists where a litigant can 
establish exceptional circumstances for the failure to file objections 
to the magistrate judge’s report. 

v. Sec’ 

863 F.2d 633 (9th Cir. 1988) 


fl. FAILURE TO RAISE ISSUE BEFORE MAGISTRATE JUDGE 


Issues of waiver also arise when a litigant fails to raise arguments or 
defenses when a dispositive motion is before the magistrate judge under 
§ 636(b)(1)(B). Most courts hold that the district courts have the 
discretionary authority to forego de novo determination of arguments 
not raised before the magistrate judge. 


ist Circuit: 
Paterson-Leitch v. Massachusetts Elec., 
840 F.2d 985 (lst Cir. 1988) 
Litigant not permitted to present arguments on appeal which 
were never raised before magistrate judge. 
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836 F.2d 4 (1st Cir. 1987) 
Section 636(b)(3) social security case; a party is not entitled 
to de novo review of an argument never raised before the 


magistrate judge. 


Crooker v. Van Higgins, 682 F. Supp. 1274 (D. Mass. 1988) 
Court suggests that magistrate judges give two warnings to 
parties in dispositive pretrial motions under § 636(b)(1)(B). 


Failure of police officer to assert exigent circumstances defense 
before magistrate judge in § 1983 action results in waiver. 


3d Circuit: 
Sample v. Diecks, 885 F.2d 1099 (3d Cir. 1989) 
District court has discretion to prohibit parties from raising 
matters they failed to advance during pretrial procedures before 
magistrate judge. 


4th Circuit: 
Youngworth v. U.S. Parole Com’n, 
728 F. Supp. 384 (W.D.N.C. 1990) 
Failure to raise argument before magistrate judge does not 
result in waiver; district court can receive additional evidence 
to make de novo determination. 


5th Circuit: 

Fitzpatrick v. Procunier, 750 F.2d 473 (Sth Cir. 1985) 
Prisoner’s failure to allege bias by presiding magistrate judge 
until objections filed to magistrate judge’s report constitutes a 
waiver. 


7th Circuit: 
United States v. Jaramillo, 891 F.2d 620 (7th Cir. 1989), 


cert. denied, 110 S. Ct. 1791 (1990) 
Where government failed to argue probable cause until after 


magistrate judge suppressed warrant, magistrate judge’s 
recommendation that probable cause argument had been 
waived is not binding on district court. 


11th Circuit: 


Lewis v. Smith, 855 F.2d 736 (11th Cir. 1988) 
Failure to present evidence of defense at hearing before 


magistrate judge precludes appellate review. 
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